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PREFACE. 



This volume is an Abridgment of the Treatise on 
Military Law, in two volumes, published by the author 
in 1886. In arranging the present work, all the notes 
(except a few references), together with the discussions 
of doubtful questions, the opinions of the author on 
mooted points, and most of the historical detail, have 
been omitted, and the original text has been otherwise 
very materially condensed. The Abridgment, first pub- 
lished, in 1887 and now revised, has been prepared with 
a special view to the instruction of the Cadets of the 
United. States Military Academy, and was adopted by the 
Secretary of War, February 14, 1887, as the text-book on 
military law in the law course of that institution. 

Washington, D. (7., January 1, 1893. 
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PAET I. 



CHAPTEE I. 

THE SUBJECT DEFINED AND DIVIDED— CONSTITU- 
TIONAL PROVISIONS. 

Military Law is the law adminifltered by the mili- 
tary power. It is divided into — I. Military Law 
Proper; IL The Law of War. 

Military La%o Proper is the specific law which governs 
the army^ as a separate community^ alike in peace and 
in war. 

The Law of War is an exercise of military authority 
and jurisdiction over persons both civil and military, 
operative only in time of war or similar emergency. 

These separate branches of the subject will be pre- 
sented in Parts I. and II. of this treatise, respectively. 
As incidental to these, and to complete the work, there 
lias been added a Part III., which treats briefly of the 
— Civil Functions and Relations of the Military. 



2 MILITARY LAW. 

*- 

Source of and authority for military law 
in general. — Historically, ii'will hereafter be indi- 
cated, our military law ]s'^ei\y considerably older than 
our Constitution. Witji "the Constitution, however, all 
our public law beg§kli^"6itiier to exist or to operate anew, 
and this instrunjent therefore is in general referred to 
as the sourer©^ of "Uhe military as well as the other law of 
the United^ Sijfctes. Thus it is said by Chief Justice 
Chase,»j*ft*Hje leading case of Ex-parte Milligan: "The 
Copstlt^*feion itself provides for military government as 

vr^lVaV for civil government There is no law for 

\fBe»government of the citizens, the armies, or the navy 
*©f the United States, within American jurisdiction, 
which is not contained in or derived from the Consti- 
tution/^ 

Specific constitutional provismis, — The provisions of 
the Constitution which may be regarded as the source or 
sanction of, or authority for, our existing military law 
and jurisdiction — the discipline of armies as well as the 
war power — are the following, viz. : 

1. Those by which Coi^GRESS as the Legislative branch 
of the government, is empowered — ^^To define and pun- 
ish .... offences against the law of nations ;'' ^* To 
declare war, grant letters of marque and reprisal, and 
make rules concerning captures on land and water;" 
"To raise and support armies;" "To provide and main- 
tain a navy;" " To make rules for the government and 
regulation of the land and naval forces;" " To provide 
for calling forth the militia to execute the laws of the 
Union, suppress insurrections and repel invasions;" 
^* To provide for organizing, arming and disciplining 
the militia, and for governing such part of them as may 
be employed in the service of the United States ;" and 
further, generally, " To make all laws which shall be 
necessary and proper for carrying into execution the 
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foregoing powers " {i.e. those here recited together with 
various others set forth in the same section) " and all 
other powers vested by this Constitution in the govern- 
ment of the United States or in any department or 
officer thereof." 

2. Those by which the Pbesident, as the Executive 
power, is constituted ** Commander-in-Chief of the 
Army and Navy of the United States, and of the militia 
of the several States when called into the actual service 
of the United States;" by which he is empowered to 
appoint (generally in conjunctiorf with the Senate), and 
is required to commission, the officers of the army, etc.; 
and by which it is made his duty to ^* take care that the 
laws be faithfully executed." 

3. The provision of the Vth Amendment, that — " No 
person shall be held to answer for a capital or otherwise 
infamous crime unless on- a presentment or indictment 
of a grand jury, except in cases arising in the land or 
naval forces, or in the militia when in actual service in 
time of war or public danger." 
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CHAPTER 11. 

MILITARY LAW PROPER-THE WRITTEN MILITARY 

LAW. 

Military Law Proper, or as we will now term it, in 
general, simply Military Law, in contradistinction to 
the law administered by the civil tribunals, consists, 
like the latter, in a Written and an Unwritten Law. 

The Written military law. — This, which com- 
prises much the greater part of the Law to be considered, 
is made-up of : 

I. The statutory code of Articles of War ; II. Other 
statutory enactments relating to the discipline of the 
Army; III. The Army Regulations; IV. General and 
Special Orders. 

I. The Articles of War. 

The Articles, or Rules and Articles, of War, are statu- 
tory provisions for the enforcement of discipline and 
administration of criminal justice in the army, enacted 
by Congress in the exercise of the constitutional power 
^^ to make rules for the government and regulation of 
the land forces.^* In their origin, however, a majority 
of these Articles considerably pre-date the Constitution, 
being derived from those adopted by the Continental 
Congress between 1775 and 1786, which were themselves 
taken from preexisting British articles having their in- 
ception in remote antiquity. 

The British military coAe— Articles of War 
and Mutiny Act, — Special ordinances for the govern- 
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ment of English Armies on military expeditions are re- 
corded as existing from the time of Edward the Con- 
fessor. These were succeeded by sets of Articles of 
War, which, commencing with the fourteenth, were ma- 
tured in the seventeenth century. Of these the most 
complete was the code of James II. (1686-1688), which 
was largely based upon that of Gustavus Adolphus 
(1621).* These Articles, which, with additions and 
changes from time to time made, continued to be 
issued down to a recent date, were not statutes {i.e., 
legislative acts), but mandates of the Sovereign. Ori- 
ginally intended for use in foreign wars, they were 
inadequate for the punishment of grave offences of 
the soldiery within the kingdom and in time of peace, 
and this inadequacy was especially manifested on the 
historical occasion of the mutiny and substantial deser- 
tion, in 1689, of a body of Scotch troops, which, in- 
clining to the cause of the Stuarts, refused to obey the 
orders of King William III. The existing law not ex- 
tending to such emergency, there was thereupon enacted 
a statute, subsequently known as the " Mutiny Act,'* 
which in substance provided that oflScers and soldiers 
who should be guilty of mutiny or desertion within the 
kingdom should suffer death or such other punishment 
as a court-martial might inflict. This Act, which was 
the first statutory military law of Great Britain, was 
subsequently extended to offences committed beyond the 
seas, and, in being reenacted, as it was, from year to 
year, became in time greatly eplarged ; many of the ad- 
ditions referring to offences and subjects also embraced 
in the Articles of War. Meantime the Articles (which 
had also been made operative both at home and abroad) 

* These codes are set forth la the Appendix to Vol. II. of the 
original treatise, of which this is an abridgment. 
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were likewise largely increased; so that, in 1879, the Act 
was swelled to over 100 sections and the Articles num- 
bered nearly 200. The combined code contained many 
repetitions, lacked simplicity and perspicuity, and a re- 
vision became desirable. 

The reform of 1879-1881 — Army Act and Rules of 
Procedure. — At length, in 1879, after nearly two cen- 
turies of existence, the Mutiny Act (and with it the code 
of Articles) was allowed to expire without renewal, and 
there was substituted for it an entirely new and com- 
prehensive statute, entitled the ^^ Army Discipline and 
Regulation Act.^^ In one of the sections of this Act the 
Sovereign was expressly empowered to make Articles of 
War and Rules of Procedure. No Articjles have yet 
been, or are apparently likely to be, made, but extended 
Rules of Procedure were presently published, and the 
Act and Rules, revised in 1881 (when the title of the 
Act was changed to " Army Act "), constitute (with some 
subsequent amendments) the now-existing code for the 
royal military forces. The new code contains many ad- 
mirable provisions, but is even more detailed and elabo- 
rate than its predecessor. 

The American Articles of War.— Unlike the 
British articles, the American, as above indicated, are, 
and always have been, wholly statutory. The first code 
of such Articles was enacted by the Continental Con- 
gress early in our Revolutionary war, viz., on June 30, 
1775. They were based mainly upon the existing British 
Articles, and in part also upon Articles adopted in Mas- 
sachusetts in the preceding April for the observance of 
the troops of that colony. For this code was substituted 
in 1776 a second code, arranged in sections, which was 
materially amended in 1786. This amended code, being 
in force at the adoption of the Constitution, was con- 
tinued in force by the first U. S. Congress, by Act of 
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Sept. 29, 1789, and remained operative till April 10, 1806, 
when a third code was enacted in wliicli the arrange- 
ment by sections was abandoned. The Articles of 1806, 
with some few modifications, remained in force for 
nearly seventy years, when the present revised code of 
1874 was adopted as a part of the Eevised Statutes of 
the United States. This last code, (since amended in a 
few particulars,) contains our existing Articles of War, 
as set forth in the Appendix. 

II, Other Statutory Enactments Eelating to the 

Discipline of the Army. 

The second of the components of the Written Mili- 
tary Law consists of those of the public statutes which 
concern the government or discipline of the military 
service but are not included in the existing code of Arti- 
cles, although some of them indeed might well be 
classed as articles of war. The statutes referred to are 
those relating to such subjects as — the authority of the 
Superintendent of the Military Academy to convene 
general courts-martial and execute their sentences; the 
jurisdiction of courts-martial over militia, cadets, retired 
officers, convicts at the Military Prison and others ; the 
trial and punishment of officers or soldiers aiding or 
allowing the escape of convicts; the authority of judge 
advocates to issue process of attachment of witnesses, to 
appoint reporters, to administer oaths, and to be present 
in court; the competency of accused persons as witnesses; 
the disposition of the records of military courts; the 
restoration of dismissed officers ; the dropping of officers 
for desertion ; the trial by court-martial of officers dis- 
missed by order ; the composition of courts-martial for 
the trial of militia; the forfeiture of civil rights incurred 
by deserters; the military relations of post traders; the 
fixing of maximum punishments; the institution of 
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summary courts ; the jurisdiction of courts-martial in 
cases of fraudulent enlistment, etc. These various 
statutes (which will be found in the Appendix) will 
hereafter be recurred to under the appropriate heads, 

III. Army Regulations. 

What and how authorized. — Regulations are 
administrative rules or directions as distinguished from 
enactments. They exist in all the executive depart- 
ments and are of very material service in the efficient 
administration of the Government. Army Regulations 
are authoritative directions as to the details of military 
duty and discipline. The authority for army regulations 
is to be found in the distinctive functions of the Presi- 
dent as Commander-in-chief and as Executive. His 
function as Commander-in-chief authorizes him to issue, 
personally or through his military subordinates, such 
orders and directions as are necessary and proper to en- 
sure order and discipline in the army. His function as 
Executive empowers him, personally or through the 
Secretary of War, to prescribe rules, where requisite, for 
the due execution of the statutes relating to the military 
establishment. The former description of regulations 
scarcely differs from some of the Orders which remain to 
be separately noticed except in that they are of a more 
permanent character. Those of the latter species are 
more strictly ^^Kegulations.^' 

From these two sources is derived an original and 
sufficient authority for army regulations in general, no 
authority or sanction on the part of Congress being 
required. In some indeed of the legislation on the sub- 
ject. Congress has in specific terms authorized the fram- 
ing of army regulations. Thus the enactment of March 
1, 1875, still in force, expressly authorizes the Presi- 
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dent " to make and publish regulations for the govern- 
ment of the army in accordance with existing laws/^ 

The present Army KegrulationB. — Sets of 
army regulations have been framed and issued^ under 
the inherent authority of the President, or in pursuance 
of Acts of Congress, from time to time since the year 
1813. The edition now in force — which is a revision 
prepared by a Board appointed in a Special Order of 
December, 1886— was published February 9, 1889. The 
Act of 1875, in authorizing the President in general 
terms to make and publish regulations, in effect author- 
ized him to amend and modify existing regulations; but 
this power of amendment is also contained in the in- 
herent power of the President to make regulations 
independently of Congress. The Regulations of 1889 
have been frequently amended and modified since their 
issue. 

Legal effect and force of Army Regula- 
tions. — Army regulations, not being statutes, are not 
law in the sense of being a part of the "law of the 
land," nor are they embraced in the designation, " laws 
of the United States," but are law, and operative, as 
regulations only. As such, they are law to the army 
and those whom they may concern, and so far are bind- 
ing and conclusive. The President, equally with the 
most subordinate officer, is bound by executive regula- 
tions: although he be empowered to alter or abrogate 
them, they are conclusive upon him while they remain 
in force. They are also recognized as conclusive upon 
the courts in cases to which they apply; and when duly 
made in and for one department of the government, 
they are in general conclusive upon any other depart- 
ment in which, in the settlement of accounts or claims, 
or otherwise, they are found to be pertinent to the 
subject. 
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The binding force and application to the army of the 
army regulations is illustrated by the fact that a failure 
to observe a regulation may constitute a military offence 
cognizable by court-martial under the 62d Art. of War. 
On the other hand, officers and soldiers, in complying 
with an authorized regulation, will be justified in law 
and protected by the courts. 

But, to have legal force and effect, army regulations 
must not contravene existing law and must not legis- 
late. A regulation which conflicts with the provisions 
of an Act of Congress, or with the Constitution, is of no 
validity. A regulation which assumes to direct as to a 
matter which is not within the province of regulation, 
but is properly a subject for legislation, is unauthorized 
and should be rescinded. 

The Regulations for the Military Acad- 
emy. — While the cadets of the West Point Military 
Academy are, as part of the Army, subject to the 
Army Regulations where applicable to them, they are 
also subject to special regulations framed expressly for 
their government as a separate branch of the military 
establishment. Sets of these regulations have been 
issued from time to time : those now in force consist of 
the set published June 1, 1883, with a fe^v amendments 
since made. 

IV. Genebal and Special Orders. 

All lawful orders, written or oral, made or given by 
any competent military authority, may be said to be a 
part of the law military. The orders, however, to which 
reference is here made, are the so-called General or 
Special Orders issued from the War Department, Head- 
quarters of the army, or headquarters of a military 
division or department, and which, though not of as 
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permanent a character as regulations, are generally 
printed and preserved as official documents. The 
General Orders which promulgate the proceedings of 
trials by military courts are now commonly designated 
as General Court-Martial Orders. General Orders are 
those applicable and addressed to the army, or the 
command, at large. Special Orders relate mostly to 
individual cases. The General or Special Orders which 
emanate from the War Department or Headquarters of 
the army, through the Adjutant General's office, are 
the orders of the President, who, in giving such orders, 
as in issuing army regulations, speaks by the Secretary 
of War or commanding general of the army. The 
General and Special Orders issued by the commanders 
of departments or divisions are of similar force and 
effect to the orders of the President, though within a 
narrower range. The thousands of General Orders 
published during the late war from the War Department 
and headquarters of high commands, and relating to 
trials by general courts-martial and military commis- 
sions, constitute a most material and valuable part of 
our military law and history. The subject of the 
admissibility in evidence of Orders will be referred to in 
the chapter on Evidence. 
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CHAPTER III. 
THE UNWRITTEN MILITARY LAW. 

This branch of the Military Law consists of certain 
established principles and usages, which, though neither 
enacted nor specifically ordained, are of binding force 
whereyer applicable. They are referred to in the 84th 
Article of War as a means for the guiding of courts- 
martial in the administration of justice in doubtful 
cases, and are recognized by the courts and legal author- 
ities as operative and conclusive as to questions in 
regard to which the written military law is silent. 

This Unwritten Law includes: 1. The "customs of 
the service,^^ so-called; 2. The unwritten laws and cus- 
toms of war. 

Usages or Customs of the Service, — These 
are not now numerous, the larger proportion having in 
the course of time changed their form by becoming 
merged in written regulations embraced in the General 
Regulations for the army. In the procedure of military 
courts, however, usage still governs, not only as to rou- 
tine duties of members and judge advocate, but also as 
to sundry more important particulars. Thus, upon the 
Finding, a reference to usage as furnishing a guide for 
the judgment of the court is not unfrequently required 
to be made, especially as apposite to the question 
whether the facts alleged or proved constitute the mili- 
tary offence charged. For example, whether an order 
which the accused is charged to have disobeyed was a 
" lawful '^ order; whether fche accused is to be consid- 
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ered as haying been " on duty " at the time of his 
alleged offence; whether an officer charged to have been 
assaulted by a soldier was at the time " in the execution 
of his office ^^; whether certain acts amount to "conduct 
unbecoming an officer and a gentleman/' or to "con- 
duct to the prejudice of good order and military disci- 
pline " ; in what acts consist the offences of false muster, 
mutiny, misbehavior before the enemy, breach of arrest, 
or desertion; — as to such questions, the court in deliber- 
ating upon its judgment (as also the commander in 
passing upon the same) will constantly recur to the 
general usage of the service as understood and acted 
upon by military men. 

So, upon the Sentence, — to determine in some cases 
as to the kind, and in some others as to the degree, in 
amount or duration, of the proposed punishment; to 
decide whether the same is sanctioned by custom or is 
"unusual''; as also in some instances to indicate or 
direct as to the form of the execution of the penalty, — 
the court (or the reviewing authority) will not unfre- 
quently have occasion to take into consideration the 
unwritten law or practice of the service. 

Laws or Customs of War. — These are the rules 
and principles, almost wholly unwritten, which regulate 
the intercourse and acts of individuals during the car- 
rying on of war between hostile nations or peoples. 
Certain of these laws and customs will hereafter be re- 
ferred to in considering particular articles of war which 
relate to offences committed only in time of war, as 
the offence of relieving or giving intelligence to an enemy 
in violation of Articles 45 and 46, the offence of forcing 
a safeguard made punishable by Article 57, and the 
offence of the spy. In the main, however, they pertain 
to the separate title of the Law of War. 
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Essentials of a Usage or Custom.— -A usage 
or custom, at military law, must consist of a fixed and 
uniform practice of long standing, which is not in con- 
flict with existing statute law or regulation. A custom 
of the service cannot be established by proof of isolated 
or occasional instances, but must be built up out of a 
series of precedents. It must also be a usage of the 
army, or of some separate and distinct branch of the 
military establishment. Moreover, no illegal or unau- 
thorized practice, however frequent or long continued, 
can make a usage. 

Custom of the Service as a Defence.— It 
will be apparent from the foregoing that an alleged 
military usage cannot avail an officer or soldier charged 
with a military offence, to vindicate his act, except 
where its existence and its lawfulness are susceptible of 
exact proof. As remarked in a General Order : " It is a 
hazardous thing for an officer to appeal to custom of 
the service to justify failure to obey orders or a depart- 
ure from strict compliance with the articles of war,^^ 
The existence in a command of an unauthorized prac- 
tice, sanctioned by a commanding or superior officer, 
may sometimes extenuate the act of a subordinate who 
adopts it, but, unlike a legal custom, it cannot serve as 
a defence. 
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CHAPTER IV. 
THE COURT-MARTIAL. 

Having seen in what consists Military Law, we pro- 
ceed to consider the tribunal by which it is mostly ad- 
ministered — ^the Court-Martial. 

Its History, — The court-martial is a growth of the 
gradual development of the due administration of pub- 
lic justice. In the earliest history of armies, military 
offenders were judged and punished arbitrarily by their 
commanders. Later, when courts were first established, 
the same judges commonly passed upon all offences, 
civil and military, no distinctive military jurisdiction 
being yet recognized. Of this procedure an instance is 
presented by the English Court of Chivalry, instituted 
in the reign of Edward I., consisting of the Lord High 
Constable and Earl Marshal as judges. Meanwhile there 
was maturing in Europe the Franco-German system of 
administration of justice, of which a main feature was 
trial by jury. Hence naturally came the trial 6f mili- 
tary offenders by a jury of their own class — that is to 
say, by the conseil de guerre in France, the militdrge- 
richt^ in Germany, and later the court-martial in Eng- 
land. The English court-martial had become fully es- 
tablished under the Stuart kings, though it did not 
begin to attain its present importance till after the 
passage of the first Mutiny Act of 1689. Upon the 
Revolution of 1775, it was transplanted to our own 
military code and became a permanent institution in 
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our law. The Constitution empowered Congress to 
make proyision for governing the army, and in the Vth 
Amendment sanctioned a military jurisdiction. But in 
legislating in view of these provisions. Congress did not 
originally create the court-martial, but (by the Act of 
September 29, 1789, and subsequent Articles of War of 
1806) continued it in existence as previously established. 
Thus this court is perceived to be in fact older than the 
Constitution, and therefore older than any court of the 
United States instituted or authorized by that instru- 
ment. 

Its Nature — An Executive Agency. — In view of 
its history it is clear (and so it has been decided by the 
United States Supreme Court in the leading case of 
Dynes v. Hoover*) that the American court-martial is 
no part of the United States Judiciary, or " Judicial 
Department," as defined in the Constitution. Not be- 
longing to the judicial branch of the Government, it 
follows that courts-martial must pertain to the execu- 
tive department; and they are in fact simply instru- 
mentalities of the executive power ^ provided by Congress 
for the President as commander-in-chief, to aid him in 
properly commanding the army and navy and enforcing 
discipline therein, and utilized under his orders or those 
of his authorized military representatives. 

A temporary summary tribunal — not a court of 
record. — As a purely executive agency designed for 
military uses, called into existence by a military order 
and by a similar order dissolved when its purpose is ac- 
complished, the court-martial, as compared with the 
civil tribunals, is transient in its duration and summary 
in its action. Unlike the superior courts of record, it 
has no fixed place of session, no permanent office or 

* 20 Howard, 79. 
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clerk, no seal, no inherent authority to punish for con- 
tempt, no power to issue a writ or judicial mandate, and 
its judgment is simply a recommendation not operative 
till approved by a revisory commander. It thus belongs 
to the class of minor courts of special and limited juris- 
diction and scope, and, though it keeps a record of its 
proceedings, it is not a " court of record " in the legal 
sense of the term. 

Not subject to he appealed from, — Further, unlike 
those of the civil courts, the judgments or sentences of 
a court-martial are not subject to be appealed from or 
reversed by any civil tribunal, however high, but are 
within their scope final and conclusive. The court- 
martial is not only the highest but the only court by 
which a case of a military offence can be heard and de- 
termined; and a civil or criminal court of the United 
States has no more appellate jurisdiction over offences 
tried by a court-martial — ^no more authority to entertain 
a rehearing of a case tried by it, or to affirm or set aside 
its finding or sentence as such — than has a court of a 
foreign nation. This principle was clearly illustrated 
by the United States Supreme Court in the case of 
Dynes v. Hoover, above-mentioned. It has also been 
recently reasserted by the same court in the cases of 
Wales V. Whitney * and Smith v. Whitney f — actions 
brought by officers of the Navy, who had been tried and 
sentenced by courts-martial, against the Secretary of the 
Navy — in which it was held that " no federal tribunal 
has any appellate jurisdiction over the court-martial or 
the offences which it is empowered to try." 

The court-martial being an instrumentality of the 
military and executive power, it is only to the revisory 
military commander or the President, as the case may 

* 114 U. S., 564. 

1 116 tJ. S., 168; and see In re Grimley, 137 U. 8., 147. 
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be, that an officer or soldier of the army can, properly 
speaking, appeal from its sentence. 

Collateral revision, — It should be noted, however, that 
though the court-martial has as such no judicial superior 
to which appeal can be taken from its judgments, yet, 
where its action has been beyond its jurisdiction or 
powers, and, upon approval, has been effectuated, a per- 
son who has suffered therefrom is not without his 
remedy. Thus if confined under an illegal sentence, he 
may procure himself to be released by writ of habeas 
corpus, and for any illegal punishment adjudged and 
executed may recover damages in a civil suit. He may 
also, by suit in the Court of Claims, recover pay with- 
held from him under such a judgment. 

A criminal court, — The' court-martial — to illustrate 
further its nature — is exclusively a criminal court. Its 
function is the investigation of an offence and trial of 
an offender. It has no civil jurisdiction whatever, can- 
not enforce a contract, collect a debt, or award damages 
in favor of an individual. All fines and forfeitures 
which it decrees accrue to the United States. Its judg- 
ment is a criminal sentence, not a civil verdict: its 
proper function is to award punishment upon the ascer- 
tainment of guilt. 

A court of honor. — One of the names of the old Court 
of Chivalry, a predecessor in English history of the 
court-martial, was " Court of Honor.^' The same term 
of description has been occasionally applied to the 
modern court-martial. This designation, though less 
employed than formerly, is still applicable to the court- 
martial, for the reason that it punishes dishonorable 
conduct where the same affects the reputation or disci- 
pline of the army. It may try an officer for not being 
also a gentleman — a dereliction not cognizable by any 
other species of tribunal. The term " court of honor,^' 
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however, is without legal significance, since a court- 
martial, though it may have occasion to pass upon con- 
duct as honorable or dishonorable, is a court of law and 
justice, and proceeds against dishonorable conduct as an 
offence to be charged and proved according to the rules 
of criminal pleading and evidence. 

As assimilated to a civil judge and jury. — We have 
noticed the connection in history between trial by court- 
martial and trial by jury. In its modern procedure this 
court is assimilated in sundry particulars to a civil jury; 
in others rather to a judge. Thus, in its taking of a 
statutory oath, its being subject to challenge, its hearing 
and weighing of evidence, its finding of guilt or inno- 
cence, and its liability to be reassembled to reconsider 
its verdict, it nearly resembles a traverse jury in a crimi- 
nal court. On the other hand, in its arraignment of 
the accused, its entertaining of objections to its own 
jurisdiction as well as to the sufficiency of the pleadings 
and the competency of the testimony, its authority to 
grant continuances and to adjourn, and its power to 
impose sentence, it is more closely assimilated to the 
judge. 

The nature and characteristics of the court-martial 
will be abundantly illustrated as we proceed with the 
details of its powers and practice. 

The different kinds of Courts-Martial.— 
There are five species of courts-martial in our law : The 
General Court-Martial, the Kegimental Court-Martial, 
the Garrison Court-Martial, the Field Officer's Court, 
and the Summary Court. The first three have been 
specifically authorized in our Articles of War from the 
beginning. The fourth, which is a court for time of 
war only, was established by an enactment of July, 
1862, incorporated in the Code of Articles of 1874. The 
last is a court authorized for time of peace by an Act of 
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October 1, 1890. The four courts last-named, which 
may be designated as the Inferior courts-martial, will 
be treated of in a separate chapter. 

The General Court-Martial, by far the most import- 
ant of our military tribunals, will now be considered 
with respect to its Constitution, Composition, Jurisdic- 
tion, and Procedure. 
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CHAPTER V. 

THE CONSTITUTION AND COMPOSITION OF 
GENERAL COUR TS-MARTIAL. 

1. The Constitution of General Coubts-Mabtial. 

^ The law authorizing and relating to the constituting 
of general courts-martial is contained in the provision 
of the Constitution making the President the Com- 
mander-in-chief of the Army, in the Seventy-second and 
Seventy-third Articles of War, and in Sees. 1230 and 
1326 of the Revised Statutes. By this law the authority 
to constitute these courts is vested in: 1, The President; 

2, Certain military commanders. 

1. Authority of the President to constitute General 
/ / Courts-Martial. 

The President is empowered to institute courts-mar- 
tial — 1st, as Commander-in-chief under the Constitu- 
tion; 2d, in the special contingency indicated in the 
72d Article; 3d, in the particular cases provided for by 
Sec. 1230, Rev. Sts. 

As Commaiider-in-chief. — The Articles of 
War, in designating certain officers as invested with a 
general authority to order general courts-martial, do not 
mention the President. This, however, was quite un- 
necessary, since the President is clothed with a discre- 
tionary power to order military courts for the Army, 
by virtue of his constitutional capacity as Commander- 
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in-chief, irrespectively and independently of any article 
of war or other legislation of Congress. As Commander- 
in-chief of the Army, he may issue orders to his com- 
mand, and orders convening general courts-martial are 
simply such orders. This power, repeatedly exercised 
by the President since the creation of the government, 
was not seriously questioned till 1872, when its authority 
was disputed in the case of Major Runkle,* retired. 
The result of that controversy was the affirmance of the 
existence of the power, and it has been since exercised 
in sundry important cases. 

Under the 'J'Sd Article of War. — In the sec- 
ond clause of this article it is provided that when a 
military commander authorized by the first clause to 
" appoint " a general court-martial, is the " accuser or 
prosecutor ^^ of an officer of his command proposed to be 
brought to trial, the court shall be appointed by the Pres- 
ident. The purpose of this provision clearly was to debar 
a superior from selecting the court for the prosecution 
and trial of a junior under his command, and, as review- 
ing authority, passing upon the proceedings of such trial, 
or executing the punishment, if any, awarded him, in a 
case, where, by reason of having preferred the charge or 
undertaken personally to pursue it, he might be biased 
against the accused, if, indeed, he had not already pre- 
judged the case. 

Meaning of " accuser ^^ and ^^ prosecutor,^' — The term 
" accuser '^ means one who either originates the charge or 
adopts and becomes responsible for it; ^^ prosecutor" ouq 
who proposes or undertakes to have it tried and proved. 
It is not essential that the accuser or the prosecutor 
should be the principal, or what is sometimes termed 
the " prosecuting," witness, or indeed that he should be 

*19Ct. CI., 396. 
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a witness at all. The characters of accuser and prose- 
cutor, though distinct, may be united in the same per- 
son : indeed where a commander is in fact the " accuser,*' 
he will, in the majority of cases, be found to be also the 
true prosecutor. 

Whether a commander who has taken action in the 
case of an officer of his command proposed to be tried, — 
as by ordering his arrest, preferring or directing the pre- 
ferring of charges, approicing charges as preferred, etc. — is 
to be considered as an accuser or prosecutor in the sense 
of this Article, so as to disqualify him from ordering the 
court and to make it necessary for the President to do 
so, is a question depending mainly upon the relation 
and animus of such commander toward the accused or 
the case. Where his action has been taken under the 
orders of a superior, or is of a purely official character, 
the capacity in question cannot in general properly be 
ascribed to him. On the other hand, where, having per- 
sonally originated or adopted the charges, he has himself 
preferred them as his own, or caused them to be preferred 
nominally by another for him, with the purpose of hav- 
ing them brought to trial* he is in general properly the 
" accuser," even if he may occupy no hostile or adverse 
position toward the accused. 

Procedure under the Article. — The objection that the 
commander who has convened the court is also the ac- 
cuser or prosecutor of the accused, is one which calls in 
question the legal constitution of the court as to the par- 
ticular case, and its authority to take any action what- 
ever therein. Thus, if the existence of the objection 
(or supposed objection) is knoAvn to the accused at or 
before the arraignment, it should be raised by him at 
that time. If not, it may be raised at a later stage. 
When raised, it may be supported by a reference to the 
original charges as preferred and signed, or by any other 
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material evidence oral or written. The accused, if neces- 
sary, may even call upon the commander himself to be 
sworn and examined. If the court sustain the objection, 
it should at once discontinue proceedings in the particu- 
lar case, and report its action to the convening authority 
for his approval or otherwise. 

Under Sec. 1230, B. S.— This statute (see Ap- 
pendix) which is not operative in time of peace, and is, 
therefore, without present importance, authorizes and 
- requires the President to convene a general court-martial 
for the trial of any oflBcer who, having been summarily 
dismissed in time of war, applies in writing for such 
trial. This provision was enacted in March, 1865, near 
the end of the late war, and courts were ordered under 
it in but few cases. The authority vested thereby in 
the President has not been exercised since 1866. 

2, Authority of Military Commanders to constitute 

General Courts-Martial. 

This authority is conferred by the 72d and 73d Arti- 
cles of War, and Sec. 1326, R. S. 

Under the 7 2d Article. — This Article provides 
that — ^^Any general officer commanding an army, a ter- 
. ritorial division or a department, or colonel command- 
^ ing a separate department, may appoint general courts- 
martial whenever necessary.^' 

Meaning of terms. — The term " general officer com- 
manding an army** applies at this time — a time of peace 
— only to the officer assigned to the command of the 
Army as a whole, that being the only " army" now recog- 
nized. In time of war, however, particular portions of 
the aggregate Army, intended for separate and indepen- 
dent service, may be organized and designated by the 
President as "armies;** such, for example, as were the 
"Army of the Potomac,** the "Army of the Tennessee,** 
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the " Army of the Cumberland/^ etc., during the late war. 
The commanders of such armies would be authorized to 
order general courts-martial under this Article. 

The terms " division*' and " department," as here em- 
ployed, refer to the geographical or territorial commands, 
fixed and designated in General Orders, into which the 
public domain is commonly divided for military pur- 
poses. Divisions and departments are usually com- 
manded by general officers. Colonels, however, are 
sometimes, temporarily at least, assigned to the com- 
mand of departments, and when so assigned, but not 
otherwise, may order general courts-martial. 

Scope of the authority conferred, — The general or 
colonel designated in the Article must be in the exercise 
of his command to authorize him to convene the court, 
though it is not essential that he be personally within 
the territorial limits of the command at the time of his 
issuing the order. His authority extends, of course, only 
to the convening of courts for the trial of officers and 
soldiers of the command. But such authority is com- 
plete and exclusive; and it is within his discretion to de- 
termine, in each instance, whether a court shall be ordered 
at all, or, if ordered, when and where (within the com- 
mand) it shall be convened. 

Delegation of the authority, — Inasmuch as the Article 
expressly designates certain particular commanders as 
competent to order general courts for armies, divisions, 
and departments, it follows, upon a familiar principle 
of law (expressio unius exclusio alterius), that no other 
commanders or officers shall be so authorized. A com- 
mander of a division, department or army cannot, there- 
fore, delegate to an inferior commander or to a staff 
officer the authority vested in himself by this Article, or 
authorize such officer to exercise the same,/(?r him, in his 
temporary absence or otherwise. 
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^ Under the 7 3cl Article. — This Article author- 
izes the ordering of general courts-martial in time of 
war by commanders of " divisions " and " separate bri- 
gades/^ It provides, however (similarly to Art. 72), that 
where the commander is the accuser or prosecutor of 
the party to be tried, the court shall be convened by the 
next higher commander. The division here referred to 
is the military organization defined in the Army Kegula- 
tions as consisting of at least two brigades; a brigade 
being defined to consist of at least two regiments of in- 
fantry or cavalry. The term separate brigade became a 
familiar one during the late war. It meant a brigade 
which was not a component part of any division but 
operated by itself, its commander reporting directly to the 
commander of the Army, army corps or department. 
The proper application of this Article to separate brigade 
commands was indicated in a General Order of the War 
Department of August, 1864. Being a provision for a 
time of war only, the article is at present (1892) without 
significance. 

"^ Under Sec. 1326, B. S. — This is the enactment 
which empowers the Superintendent of the Military 
Academy " to convene general courts-martial for the trial 
of CadetSy and to execute the sentences of such courts, 
except the sentences of suspension and dismission, sub- 
ject'' — as it is added — " to the same limitations and con- 
ditions now existing as to other general courts-martial" 
This is an enactment of March 3, 1873, and is prop- 
erly an article of war. The " Superintendent " indicated 
is the officer invested, by Sec, 1311, K. -S., with the 
" immediate government and military command '' of the 
Academy and of the military post of West Point, The 
above provision is sufficiently clearly expr.essed, and no 
serious question as to its construction is known to have 
been raised. The " limitations and conditions " which 
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it refers to are the following, viz. : (1) that sentences of 
dismissal or suspension, imposed upon cadets by courts- 
martial conyened by the Superintendent, can become op- 
erative only through the order of the President given for 
their execution, upon the formal confirmation by him of 
the same, after the approval thereof by the Superintend- 
ent; (2) that where the Superintendent is the " accuser " 
or " prosecutor ^^ of a cadet whose trial is contemplated, 
recourse must be had to the President for the ordering 
of the court. 



.11. The Composition of Genebal Coubts-Mabtial. 

This subject is regulated by the 75th, 77th, 78th and 
79th Articles of War, and Sec. 1658, E. S. It will be 
considered under the heads of — 1. Class and Bank of 
Members ; 2. Number of Members. 

1. Class and Bank of Members. 

^ Eligibility for detail.— Art. 75 provides that 
" General courts-martial may consist of ... , officers f^ 
and Sec. 1342, K. S., by which the code of Articles is 
prefaced, declares "that the word officer as used therein 
shall be understood to designate commissioned oflScers.^' 
Commissioned officers only, therefore, may compose 
general courts. Commissioned officers are officers who 
have duly received and accepted commissions appointing 
them (or rather evidencing their appointment) to offices 
in the Army. An officer may be appointed without 
being commissioned : of this class are the Cadets of the 
Military Academy. A commission may be permanent 
or temporary — ^that is to say it may evidence an appoint- 
ment made by the President and confirmed by the Senate, 
or merely an appointment of the class authorized, by 
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Art. II., Sec. 2, § 3, of the Constitution, to be conferred 
by the President during a recess of the Senate, to " expire 
at the end of their next session," and also called "com- 
missions" in the Constitution. Thus an oflBcer holding 
a commission of the latter description is, while it remains 
in force, as eligible to be assigned to duty on a court- 
martial as is any officer who has received the more formal 
and permanent commission issued upon the confirmation 
of his appointment by the Senate. Officers of the 
Retired List, however, are, by Sec. 1259, R. S., excluded 
from such duty. So the Professors of the Military 
Academy y whose rank is " assimilated " only (i.e., all ex- 
cept the Professor of Law), cannot legally be ordered to 
sit on courts-martial, since the members of such courts 
must have actual military rank. With these exceptions 
all commissioned officers of the line or staff of the Army, 
of whatever rank, and whether or not having command, 
are eligible to be detailed as members of military courts. 
Relative rank of members^— Art. 79.— This 
Article, which provides that " No officer shall, when it 
can be avoided, be tried by officers inferior to him in 
ranh^^ is not prohibitory, but directory only, upon the 
convening commander. Its effect * is like that of the 
second clause of Art. 75 (see infra), and is to leave to 
the discretion of the commander, as the conclusive 
authority and judge, the determining of the question of 
the rank of the members, with only the general instruc- 
tion that superiors or equals in rank to the accused shall 
be selected, so far as the exigencies and interests of the 
service may permit. Thus, that an officer is inferior in 
rank or grade to the accused does not render him incom- 
petent to sit as a member of the court-martial, or subject 
him as such member to challenge. In practice, our gen- 

* See Mullan 'o. United States, 140 U. S., 240. 
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eral courts, especially those convened for the trial of 
oflOicers of high rank, have, in the majority of cases, 
been composed in part of officers inferior in rank to 
the accused. 

Competency of certain classes of officers 
in certain cases — Regulars, volunteers, etc. — Art. 77 
declares that — '^ Officers of the regular Army shall not 
he competent to sit on courts-martial to try the officers 
and soldiers of other forces, except as provided in Art, 
78," — next to be considered. Thus regular officers can- 
not, as members of courts-martial, legally take part in 
the trial of volunteer or militia officers or soldiers. On 
the other hand, however, there is no law to prevent offi- 
cers of volunteers or militia, in service in time of war, 
from acting as members of courts-martial for the trial of 
regular officers or soldiers. In the late war volunteer 
officers were not unfrequently detailed upon such courts. 

Marine officers — Art, 78. — This Article provides that, 
" Officers of the marine corps, detached for service with 
the Army by order of the President, may he associated 
with officers of the regular Army on court s-^martial for the 
trial of offenders helonging to the regular Army, or to 
forces of the Marine Corps so detached'^ Marines were 
detached for service with the army for considerable 
periods in the war with Mexico, and similarly on several 
occasions during the recent war, of which the taking of 
Fort Fisher was the most marked. 

In what proportions the two different classes of officers 
will properly be associated on courts-martial is not indi- 
cated by the Article ; this matter being evidently left to 
be regulated by the convening authority in view of the 
comparative numbers of the officers of the two corps 
available for the duty; of the particular corps — whether 
army or marines — of the offender or majority of offenders 
to be tried ; etc. 
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V r Composition of courts-martial for the trial of Militia. 

— On this subject Sec. 1658, R. S., provides : " Court-- 
martial for the trial of militia^' — i.e., militia when 
called into the service of the United States — " shall be 
composed of militia officers only.'' In the original Article 
on this subject, of 1776, it was prescribed that militia 
courts should *^ be composed entirely of militia officers 
of the same provincial corps with the offender." This 
restriction was omitted in the corresponding Article of 
1806 ; and, under the now-existing law, the members of 
such courts may be selected from the entire body of 
militia oflBcers in the service of the United States, with- 
out reference to the different States from which they 
may have been called. 
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2. Number of Members. 

The law on this subject is all contained in Art. 75, as 
follows : " General courts-martial may consist of any 
number of officers from five to thirteen inclusive ; but 
they shall not consist of less than thirteen when that 
number can be convened without ma^iifest injury to the 
service,'' 

Five members a qaomm. — It is clear from 
this Article that while a court of less than five or more 
than thirteen members will not be a legal body, a court 
of five will always constitute a quorum — ^that is to say, 
will always be a full and complete tribunal for the pur- 
pose of trial and judgment, and the addition of further 
members will not augment or in any manner affect its 
jurisdiction or authority. A less number indeed than 
five may meet and adjourn, and where there are but 
five members present at the outset and one is objected 
to (under Art. 88), the other four may deliberate and 
determine upon the challenge. But five members at 
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least must be sworn and constitute the court for the 
trial, and five must continue present and acting 
throughout the entire proceedings till the final record 
is completed and authenticated. 

If the court begin with more than five members, the 
loss or. absence of one or more does not affect its capac- 
ity provided at least five remain, and this rule applies 
through the entire life of the body. Thus five are suflS- 
cient to be re-assembled and to revise the sentence, 
though when it was originally adjudged, the court may 
have consisted of ten or thirteen members; and the 
sentence, as revised and finally adopted by the five, will 
be the sentence of the court. 

On the other hand, if a court, beginning with five or 
more, loses, by the operation of a challenge, or by death, 
sickness, or other casualty, a member or members, so 
that it is reduced to four or less, its action must be at 
once suspended, since it has ceased, for the time at least, 
to be a court, and the objection to its' proceeding is one 
which cannot be waived, 
^6 Authority to add members.— A general court, 
however, though reduced below five, is not necessarily 
to be dissolved, nor can it assume to dissolve itself or 
declare itself dissolved. Such dissolving is a function 
of the convening commander, who is also empowered, 
in his discretion, to continue the court by adding a 
member, or the requisite number of members, to bring 
it up to five, and when thus renewed, its power as a 
court is restored, and it may legally proceed with the 
trial. The adding, however, of new members to courts- 
martial, after a trial has been entered upon, has been of 
rare occurrence in our practice, and is generally of 
doubtful policy. 

Effect of second clause of Article.^The 
concluding provision of the Article, that a general 
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court " shall not consist of less than thirteen when that 
number can he convened without manifest injury to the 
service/' was construed by the United States Supreme 
Court in the case of Martin v. Mott (1827),* and it was 
held that such provision was *' merely directory to the 
officer appointing the court, and that his decision as to 
the number which can be convened without manifest 
injury to the service, being in a matter submitted to his 
sound discretion, must be conclusive/^ 

In the form of Order for convening a general court, 
employed in practice, it is frequently added after the 
recital of the officers detailed, when less than thirteen — 
" A greater number of officers than those named cannot 
be assembled without manifest injury to the service." 
The mere fact, however, that less than thirteen are 
detailed will of itself, without this clause, constitute a 
sufficient indication of the determination by the conven- 
ing officer, in his discretion, that a greater number can- 
not in fact be assembled without the prejudice to the 
service contemplated by the Article. 

* 12 Wheaton, 84. 
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CHAPTER VL 

THE JURISDICTION OP GENERAL COURTS-MARTIAL. 

^' / The subject of the jurisdiction of general courts- 
martial will be considered under the following heads: 
1. The Place or Pield over which such jurisdiction ex- 
tends or within which it may be exercised; 2. The 
period of Time to which its exercise is limited; 3. The 
Persons who are subject to it; 4. The Offences which it 
embraces. 

1. The Place or Field of the Jurisdiction. 
\ It luclades the entire United States.— 

The jurisdiction of general courts-martial is coextensive 
with the territory of the United States. That is to say, 
a general court assembled at any locality within that 
territory may legally take cognizance of an offence com- 
mitted at any other such locality whatever; such a 
court, unlike a civil tribunal, not being restricted in 
the exercise of its authority to the limits of a particular 
State or other district or region. While it will in gen- 
eral be more for the interest and convenience of the 
service to bring an accused oflScer or soldier to trial at 
or near the place of his offence, he may with equal 
legality be tried by a court convened (by competent 
authority) in any other part of the United States. 

Extends to invaded territory of foreign 
enemy. — ^Further, such jurisdiction extends to the 
places or territory held or occupi^cl by ov^r ^rmies whei\ 
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invading the domain of a foreign nation with which we 
are at war. A court-martial, whether assembled in the 
foreign territory or in the United States^ will have juris- 
diction of military offences committed within such 
places equally as if committed on our own soil. 

When extended to foreign friendly terri- 
tory. — Such jurisdiction extends also to offences com- 
mitted by our officers or soldiers within the lines or in 
the neighborhood of our armies, when in transit, by the 
permission of its government, through the domain of 
a foreign nation with which we are at peace. This on 
the principle of international law known as "exterri- 
toriality,^^ under which, when the armies of one nation 
are privileged to enter or pass through the territory of 
another friendly nation, the laws of the former are 
deemed to continue to apply to its forces equally as if 
the same were within their own country. Such, for 
example, would be the legal status of our troops when 
permitted by the government of Mexico to cross the 
frontier in carrying on hostilities against Indians. 

2. The Time within which the Jurisdiction is to be 

exercised. 

As affected by the limitation of Art. 

103. — This Article, as amended by the Act of April 
11, 1890 (see Chapter XII), prescribes that for all 
offences, except " desertion in time of peace and not in 
the face of the enemy,'' an officer or soldier shall not 
(unless meanwhile withdrawn by absence, etc., from the 
jurisdiction) be liable to trial by general court-martial, 
where the offence " appears to have been committed more 
than two years before the issuing of the order for such 
trial" In the excepted case of desertion, it is provided 
that the party (unless meanwhile absent from the United 
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States) shall not be so triable where, at the time of his 
arraignment, more than two years have elapsed since the 
end of the term for which he enlisted. 

The original Article was at one time regarded as 
prohibiting courts-martial from taking cognizance of 
offences committed after the two years indicated therein 
had elapsed. But the later rulings of the U. S. Courts 
were to the effect that the Article was not a restraint 
upon jurisdiction, but merely provided a defence to be 
taken advantage of by the accused at his option. In 
this view a court-martial may legally try an accused 
for an offence committed after the expiration of the 
period of the limitation. And it may also legally con- 
vict him thereof, unless, having specially pleaded the 
limitation (or taken advantage of it under the general 
issue), he proves that it was operative in his case. 

The Article will be more fully considered, and the 
subject of the defence of the Statute of Limitations be 
examined, in treating of Pleas in Chapter XII. 

As affected by the continuance of war. — 
While the termination of a state of war does not in 
general affect the jurisdiction of a court-martial over 
offences committed during the war, there are yet special 
cases in which, by the express terms of a statute, or by 
implication from its language, the jurisdiction of such a 
court over certain specific offences is restricted to the 
period of war. Thus the 58th Article (which will be 
considered in a subsequent Chapter) expressly makes 
the offences therein enumerated punishable by sentence 
of general court-martial only in time of war, rebellion, 
etc. ; and if, in any case, the war which prevailed at the 
commission of the offence has ended before the same 
is actually brought to trial, the court will not be legally 
competent to take cognizance thereof under this Article. 
Similarly, it has been held that Sec. 1343, R. S., relating 
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to the offence of the spy, inferentially limits the trial 
by court-martial of a spy to the period of the duration of 
the war, etc., so that if not brought to trial before the 
war is terminated, he cannot be tried at all. 

General rule as to term of amenaMlity.— 
Except as thus affected, it is the general rule that the 
term of the amenability of an oflScer or soldier to the 
military jurisdiction is the term of Ms service as such. 
This term begins with the date of the acceptance of his 
appointment or commission by the officer, or the date 
of his enlistment by the soldier, and ends with death, 
resignation, dismissal, discharge, or other form of final 
separation from the military service. 

The mere fact that the period of a soldier's enlist- 
ment has expired does not necessarily end his amena- 
bility, provided of course he has not been discharged. 
In the case of deserters, it is expressly provided by 
Art. 48 that they shall continue to be subject to trial 
though the term of their enlistment has elapsed prior 
to their apprehension. 

So, in the case of any offence, if the offender is ar- 
rested, or served with charges with a view to trial, at any 
time however short before the expiration of his period 
of service, the jurisdiction of the court-martial attaches 
to him, and he may be arraigned and tried after such 
expiration. 

In one case, indeed, the law prescribes that the 
amenability shall continue 'after, and notwithstanding, 
discharge or dismissal — ^the case of the class of offenders 
made punishable by the 60th Article of War. This ex- 
ceptional instance will be recurred to hereafter. 

3. The Persons subject to the Jurisdiction. 

By the Articles of War and other statutes, certain 
classes of persons are rendered, or declared to be, amen- 
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able to the jurisdiction of courts-martial as follows: 
1. The Army of the United States; 2. The Militia 
when called into the service of the United States; 3. Offi- 
cers and Soldiers of Marines when detached for service 
with the Army; 4. Certain civilians subjected to mili- 
tary discipline in time of war. 

1. The Army of the United States.— In this 
designation are embraced — The standing or regular 
Army; Volunteers; Drafted men. 

The regular army, — The constituents of this army 
are the officers and enlisted men specified in Sec. 1094, 
E. S., and its amendments, viz,: certain general officers 
and their aids, certain officers and enlisted men of the 
staff departments, certain officers and enlisted men of 
the enumerated regiments of artillery, cavalry and in- 
fantry, certain enlisted men of the hospital corps and- 
general service or unattached to regiments, a force of 
enlisted Indian scouts, the corps of professors and 
cadets of the Military Academy, and the officers and en- 
listed men of the retired list. The total enlisted force, 
exclusive of the "general service^' and the hospital 
corps, is fixed by statute at 25,000 men. These mem- 
bers of the regular army, of whatever grade, are all 
military persons : there exists no longer in our service 
what was once styled the " civil branch '^ of the army. 
In time of peace the " regular *' army ordinarily consti- 
tutes the entire Army of the United States. 

Volunteers, — In time of war the regular contingent 
has commonly been supplemented by a force of volunteer 
troops : in the late war indeed the volunteers composed 
by far the greatest portion of our army. Though in 
some particulars of its organization assimilated to the 
militia, this force is in fact as well as in law quite dis- 
tinct therefrom. Originated under the constitutional 
power " to raise armies," not under the power " to 
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provide for calling forth the militia," it is also dis- 
tinguished from the militia in the persons composing it, 
in the period of their serrice, and in the duties upon 
which they may be employed. The militia is composed 
of citizens between 18 and 45 years of age, their term of 
service may not exceed nine months, and they cannot be 
used for the invasion of a foreign country or for military 
service abroad. The employment of volunteers is not 
limited by any of these restrictions. That this force, 
though differing from the regulars in that it is resorted 
to for a temporary purpose, is, equally with the latter, 
a part of the Army of the United States, has been 
expressly adjudged. 

Drafted men. — Through the necessities of the govern- 
ment, and owing to the defects in the operation of the 
existing militia systems of the States, and to the f aet that 
the materiel of the militia was limitled to citizens, there 
came to be added to the Army, during the recent war, 
a further body of drafted men, who entered the military 
service, not as volunteers, but compulsorily under the 
provisions of the Act of March 3, 1863, c. 75. By this 
Act all able-bodied citizens of the United States and all 
aliens who had declared their intention to become citi- 
zens, between the ages of twenty and forty-five years, 
were constituted " national forces," and required to be 
enrolled subject to draft by the United States authori- 
ties. The Act was held by the courts to be a consti- 
tutional exercise of the power of Congress "to raise 
armies," and the troops raised by draft under the 
machinery which it provided were held to constitute a 
part of the " armies of the United States." As such 
they were of course subject to trial by court-martial. 

2. The Militia when called into the ser- 
vice of the United States.— The Constitution, 
as we have seen, empowers Congress to "provide for 
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governing such part^^ of the militia "as may be em- 
ployed in the service of the United States." In the 
exercise of this power, Congress, in 1795, enacted that 
the militia, when so employed, should be subject to the 
same Articles of War as the Army; and this provision is 
now embraced in Sec. 1*644, E. S., and in the 64th Article 
of War. The employment of militia commences with 
their formal muster into the United States service at the 
place of rendezvous, and continues till their discharge 
by proclamation or order of the President. During this 
period they remain amenable to trial by courts-martial 
of the United States, which, however, as we have seen, 
must be composed of militia officers. 

3. Marines detached for service with the 
Army. — It is provided by Sec. 1621, E. S., that the 
" marine corps, when detached for service with the 
Army, by order of the President, . . , shall he subject to 
the rules and articles of war prescribed for the govern- 
ment of the Army/' The relation of this corps to the 
Army, and the amenability of its officers and men to 
trial by courts jointly made up of regular and marine 
officers, are recognized in the 78th Article of War, and 
have already been considered in the previous Chapter. 
It need only be added that such amenability, during the 
continuance of the detached service, will be substantially 
of the same quality as if the offenders were members of 
the army proper. 
J^ 4. Civilians subjected to military disci- 
pline in time of war. — The statutes by which 
courts-martial are empowered to take cognizance of of- 
fences of civilians in time of war, are the 63d, 45th and 
46th Articles of War, and Sec. 1343, R. S., which is also 
an Article of War. 

Under Art, 63. — This Article, which is the most im- 
portant of the statutes indicated, provides as follows : 



40 MILITARY LAW. 

" All retainers to the camp, and all persons serving with 
the armies of the Ufiited States in the field, though not 
enlisted soldiers, are to be subject to orders, according 
to the rules and discipline of war.'' This provision, 
which, with some slight modifications, has come down 
from our original code of 1775, which derived it from a 
corresponding British article, has always been inter- 
preted as subjecting the descriptions of persons specified, 
not only to the orders made for the government and 
discipline of the command to which they may be 
attached, but also to trial by court-martial for violations /O 
of the military code. Protected as they are by th^ 
military arm they owe to it the correlative obligation of 
obedience; and a due consideration for the morale and 
discipline of the troops, and for the security of the 
government against the consequences of unauthorized ' 
dealing and communication with the enemy, requires 
that these persons shall be governed much as are those ^ 
with whom they are commorant; ^-^ 

*^ Retainers to the camp'' — This term may be deemed ? 
to include: 1. Officers' servants; 2. Camp-followers at- 
tending the army but not in the public service. Of the 
former, there have been but few trials by court-martial, 
their breaches of discipline having been in general sum- 
marily punished by expulsion from the station or beyond 
the lines. Of followers of the camp, — members of 
soldiers* families, sutlers, sutlers* employes, newspaper 
correspondents, telegraph operators, and some others, 
were, from time to time during the late war, brought to 
trial by court-martial or* otherwise summarily disci- 
plined. The post traders, who have succeeded sutlers, 
would, in time of war, be of the class of camp-fol- 
lowers. 

"Persons serving with the armies in the field, ^' — 
While this might perhaps be viewed as a general desig- 
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nation including all persons serving in the field with the 
army in any capacity, whether public or private, yet inas- 
much as the terms " service " and " serving/' as used in 
the Articles of War, have reference to public service — 
the service of soldiers and the like — it is preferred to 
treat these words as intended to describe civilians in the 
employment and service of the government. This class, 
during the late war, was considerably more numerous 
than that of the camp-followers or private retainers. It 
consisted mostly of civilian clerks, teamsters, laborers and 
other employes of the different staff departments, hospital 
officials and attendants, interpreters, guides, scouts, and 
men employed on transports and military railroads, etc. 

It has been held by the Attorney General that the words 
" in the field " are applicable to Indian wars, and that 
civil employes of the War Department " serving with the 
Army in the Indian country during offensive or defens- 
ive operations against the Indians '' are amenable to mili- 
tary trial for offences committed pending such service. 

It has been similarly ruled that the mere fact that a 
civilian is serving, in time of peace, in connection with 
the military administration of the government, — as 
where he is a clerk of the War Department, or at a Mili- 
tary Division or Department headquarters, — will not be 
sufficient to subject him to military trial for offences 
committed during such service. This point was held in 
the case of a quartermaster's clerk, and also in that of 
a superintendent of a national cemetery. 

Under Arts. 45 and 46. — These Articles, which will 
be considered in a subsequent Chapter, declare that — 
" whosoever shall relieve, correspond toith, or give intelli- 
gence to, the enemy, shall be punishable with death or 
otherwise at the discretion of the court-martial." By 
the weight of authority, the general term " whosoever '' 
is held to include civil equally with military persons; 
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and during the late war civilians, charged with a viola- 
tion of one or both of the articles, were frequently 
brought to trial by courts-martial ; their sentences, when 
convicted, being generally approved and executed. 

Under Sec, 1343, R. 8, — This statute, which will also 
be discussed later, provides for the trial by a military 
court and punishment of ^* all persons'^ who, in time of 
war, etc., shall act as spies. It appears never to have 
been questioned that the term "all persons^' includes 
civilians, and persons of this class have repeatedly been 
tried and punished as spies in our wars. 

These statutes to he strictly construed. — In view of 
the constitutional principle entitling civilians to be tried 
for their offences by a civil jury, it is clear that statutes 
subjecting civilians to the military jurisdiction, in time 
of war, should be strictly construed, and no doubtful 
case be allowed to be brought within their operation. 

\ 4. Tlie Offences which the Jurisdiction embraces. 

The offences cognizable by general courts-martial are 
those made so cognizable either by the Articles of War 
or by other statutes. 

The oflfences cogr^izable under the Arti- 
cles of War — Specific and generul (^tnees-, — The 
offences of which mention is made in the code of Articles 
may be divided — First, into those which are distinguished 
by specific names and those which are designated under 
fa general description. The former are those made pun- 
ishable in all the articles which provide for the punish- 
ment of offences except the 61st and the 62d: the latter 
are those included within the general terms of these two 
articles. But these general terms include more particu- 
lar forms and phases of misconduct than are contained 
in all the other articles combined, comprehending as 
they do all the dishonorable or disgraceful acts, com- 
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promising their military relations, of which officers may 
be guilty, and all the crimes other than capital, neglects, 
violations of army regulations, and disorders, of what- 
ever nature, not enumerated in the specific articles, 
which may be committed either by officers or soldiers, 
and which are directly prejudicial to the order and dis- 
cipline of the service. 

Kinds of specific offences. — Second, the specific military 
offences may be divided into those which, are purely 
w^ssrs and those which are also Gtimm at common law. 
The «&rmep are^ those designated in all the specific 
articles except the 58tli ani GOth; the'%i*ter are those 
enumerated in these two articles. The fermef are de- 
sertion, absence without leave, mutiny, disobedience of 
orders, disrespectful conduct to a superior, false muster, 
sleeping on post, drunkenness on duty, cowardice, pil- 
laging, etc.; the latter are the larceny and crimes ac- 
companied with violence recited in Article 68, and the 
frauds, embezzlements, etc., discribed in Article 60. 

Specific offences may also be divided into those which 
are peculiar to, or made punishable in, a time of war, 
and those which may be committed and are punishable 
at any time whether of war or peace. Of the former are 
those indicated in Arts. 9, 43, 45, 46, 57 and 58, and 
most of those specified in Art. 42 : that described in Art. 
44 is also properly a war offence. Of the latter are all 
the other offences set forth in the code. 

No common-law grades of offences or offenders, — It is 
further to be said of the offences which are the subjects 
of the Articles of War that there is no distinction be- 
tween them oi felony and misdemeanor; all alike being 
simply military crimes. So, at military law, there is no 
distinction of offences as principal and accessorial; the 
Articles recognizing no principals, or accessories either 
before or after the fact, as such, but treating all accused 
persons as independent offenders. 
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No statutory grades or degrees of ofences.r-TSor are 
there any statutory grades of military offences. Tliere are 
no grades, for example, of mutiny, desertion, cowardice or 
other purely military offence, though the instances of 
such offences may differ greatly in criminality and may 
call for very different measures of punishment. So, as 
to the offences made punishable in time of war by Art. 
58 — ^the statutory military law recognizes no such dis- 
tinction in larceny as grand, or 'petit, nor any degrees in 
murder, manslaughter, etc., such as are known to the 
laws of most of the States. 

Minor included offences. — It is to be noted that the 
jurisdiction of a general court-martial extends to any 
minor offence which may be included in a specific 
offence charged. Thus, if desertion be charged, the 
. court has jurisdiction of the minor offence of absence 
without leave which is included within it. So, if mur- 
der be charged, the court has jurisdiction of the man- 
slaughter which is embraced therein; or, if robbery be 
charged, it has jurisdiction of the minor crime of lar- 
ceny which every robbery involves. Tliis jurisdiction 
will be further illustrated in the Chapter on the Find- 
ing. 
ij^ Offences cognizable under other statutes. 

— There remain a few statutes not included with the 
Articles of War, and mostly of a more recent date, by 
which military persons are made amenable to trial by 
court-martial for offences additional to those designated 
in the code. Of these, those of most importance are 
Sees. 1359 and 1360, E. S., by which officers and 
soldiers are made so amenable for the offences of allow- 
ing or aiding convicts to escape, or attempt to escape, 
from the Military Prison at Fort Leavenworth; and Sec. 
3 of the Act of July 27, 1892, by which " fraudulent 
enlistment *' is " declared a military offence and made 
punishable by court-martial.'' 
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CHAPTER VII. 

THE PROCEDURE OF GENERAL COURTS-MARTIAL- 
ARREST OF ACCUSED. 

We come now to the extended subject of the Pro- 
cedure of General Courts-Martial, beginning with the 
Arrest and ending with the Sentence. This subject will 
be presented in the following ten Chapters. 

v9c^_^ THE ARKEST. 

Before a court-martial is assembled ior the trial of an 
oflBcer or soldier charged with a military offence, the 
accused is usually and regularly (though not invari- 
ably) placed in arrest. 

The subject of arrest is regulated in part by the 
Articles of War (Arts. G5 to 71, and Art. 24), the Army 
Regulations (Art. LXXIV), and the Eegukitions of the 
Military Academy; and in part by military usage. It 
will be considered under the heads of — 1. Arrest of 
officers; 2. Arrest of cadets ; 3. Arrest of enlisted men. 

1. Arrest of Officers. 
P Occasion and ground for the arrest. — It is 

declared by par. 993, Army Regulations, that — " Officers 
are not to be put in arrest for light offences. For these the 
censure of the commanding officer will, generally, answer 
the purpose of discipline.^* Where, however, the offence 
is such as to call for trial and punishment, the strict 
course to be pursued is prescribed in the 65th Article of 
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War, as follows : " Officers charged with crime shall be 
arrested and confined in their barracks, quarters or tents, 
and deprived of their swords by the commanding officer. ^^ 
The term " crime^^ as here used, is to be construed 
not as meaning civil crimes only, but as employed in 
a general sense and including all military offences, 
whether those purely military, or those which, while 
cognizable in their civil aspect by the ordinary criminal 
courts, are also in their military aspect cognizable by 
court-martial under Arts. 58, 60 and 62. 

The occasion and authority for the arrest of an officer 
thus is that he shall be charged toith a material mili- 
tary offence. It is not necessary that a formal charge 
be served upon him to validate the arrest : an officer is 
not entitled to know forthwith why he is arrested. In 
general, however, a copy of the charges should, if prac- 
ticable, be served upon the officer at the time of the 
arrest. 
^ Q Form of the arrest — The order, — In lieu of the 
warrant or other process of the general criminal law, a 
military arrest is, by the usage of the service, regularly 
imposed by an order, and this order may be either 
verbal or written. The order of arrest is given by the 
commander, either directly, or, as is more usual, through 
the adjutant or other staff officer. There is no pre- 
scribed form of expressing the order of arrest. A simple 
and usual form is a direction to the officer that he " will 
consider himself in arrest,^' or " consider himself in 
arrest and confine himself to his quarters,'^ till further 
orders. A requirement that he surrender his sword is 
sometimes added, but it is not necessary. 

The confinement. — The " quarters ^' to which the ar- 
rested officer is required by the Article to be confined 
are his military residence, whether consisting of a tent 
or tents, a barrack, a separate tenement assigned to him 
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at a post, or a house or rooms occupied by him at a 
station where public quarters are not furnished by the 
government. The limits of such quarters he cannot, of 
his own authority, exceed without being guilty of breach 
of arrest — the offence made punishable by the last clause 
of the Article, yet to be considered. - Except where an 
attempt to escape or some act of violence is to be appre- 
hended from the confined officer, or where he is charged 
with an exceptionally heinous crime, or an aggravated 
breach of a previous arrest, he is not in general to be 
held under guard, and the commander will not properly 
place a sentinel over his quarters. . So, the restraint 
imposed should not be of such a character as to prevent 
the due preparation of his defence. For an undue or 
unreasonable exercise of the power of arrest and confine- 
ment conferred by the Article, the commander will him- 
self become amenable to charges. 

The deprivation of the sword. — The theory of this 
further feature of a strict arrest under the Article is, 
that it formally suspends the officer from the functions 
of his office, and especially from the exercise of com- 
mand. But though the article directs that the sword 
be taken, an actual taking is not considered as essential 
to an arrest. But that the sword is not in fact taken 
does not authorize the officer to appear with it during 
the continuance of the status of arrest. 
^/ Extension of limits of arrest.— " CTo^e '^ 
and " open '^ arrest, — The strict arrest defined by Art. 
65 is what is termed a " close " arrest. A close arrest, 
however, may be converted into an open arrest at the 
discretion of the commander. Par. 992, A. R., declares 
that — " An officer in arrest may, at the discretion of his 
commanding officer, and upon written application, have 
larger limits assigned him than his tent or quarters. 
Close confinement will not be enforced except in cases 
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of a serious nature.^^ Larger limits than those of his 
" quarters '^ are indeed sometimes assigned to the officer 
in the original order of arrest. The discretion of the 
commander as to the allowing of extended limits will be 
guided by a consideration not only of the nature of the 
offence and the conduct of the accused prior to and at 
the arrest, but of his state of health, the facilities re- 
quired to enable him to confer with his counsel and 
prepare for his defence, the commodiousness or the 
reverse of his quarters, the season, climate, etc. The 
certificate of the medical officer, when the accused is ill, 
as to his physical or mental condition, the space properly 
required by him for air, exercise, etc., will always be 
deferred to. 

The limits usually prescribed or conceded, where a 
close arrest is not imposed or continued, are commonly 
the boundaries of the camp, post, or station, or of a 
certain circuit or neighborhood of the quarters of the 
officer. At a post upon a military reservation, the range 
of the reservation, if not too extended, would in a 
proper case be accorded. The limits once fixed may 
even be enlarged upon a second application. As to the 
number of applications there is no restriction : larger 
limits may first be refused on account of misconduct of 
the officer, and granted after his behavior has improved. 
In some cases the scope allowed, in view of the rank of 
the party, the nature of the offence, etc., is so wide and 
general that the arrest becomes little more than a mere 
form. 
^ Deferring of arrest till trial. — The arrest 
of officers is so much a matter of discretion that cases 
are recognized in which arrest is not required to be im- 
posed until just before trial. Par. 994, A. R., prescribes 
that — " A medical officer, charged with the commission 
of an offence, need not be placed in arrest until the 
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court-martial for his trial convenes, if the service would 
be inconvenienced thereby, unless the charge is of a 
flagrant character." Other instances also may arise 
where, because the officer is engaged upon some highly 
important service, or for other controlling reason, it may 
not be desirable to order him in arrest till the eve of 
trial. 

Omission to arrest. — ^Arrest may be omitted 
altogether without affecting the jurisdiction of the court 
or the validity of the proceedings or sentence. An 
officer ordered to appear before a court martial for trial 
cannot refuse to appear on the ground that he has not 
been arrested, or plead the omission in bar of trial. An 
omission to arrest, however, is an irregularity which 
must in general be prejudicial to discipline and the due 
administration of justice. 
5^3 By whom the arrest is to be imposed. — 
Art. 65 indicates the " commanding officer " as the agent 
of arrest, and par. 990, A. R., declares : " Commanding 
officers alone have power to place officers in arrest, ex- 
cept as provided in the 24th Article of War." 

By the term " commanding officer," as applied to the 
line of the Army, is meant the chief of the complete 
integral command or separate organization to which 
the officer is attached or with which he is serving — as 
the regiment, detached company, detachment made up 
from various companies or corps, garrison, post, etc. 
As applied to the staff — the " commanding officer," in 
the sense of the Article, of an officer of the general staff 
would ordinarily be either the chief of the staff corps of 
which he was a member, or the division or department 
commander at whose headquarters or under whose im- 
mediate command he was serving; or, if his station of 
duty were a separate post, the officer, superior in rank 
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to himself, in command of the post, provided he were at 
the time under the orders of such post commander. 

Excepted cases — Arrest by others than the command- 
ing or superior officer. — The exceptions referred to in 
par. 990, A, R. (above cited), as authorized by Art. 24, 
are those of "quarrels, frays, and disorders,'^ on the 
occasion of which any inferior officer or non-commis- 
sioned officer of the Army is empowered to place in 
arrest the participants though they be of superior rank. 
This article will be considered hereafter. A further 
rare exception to the general rule, growing out of the 
necessity of the occasion, is recognized by the authori- 
ties in a case where, by reason of some gross misconduct 
or criminal incapacity of a senior, the discipline of the 
command is paralyzed, and the next junior is justified 
in placing the senior in arrest and temporarily supersed- 
ing him in authority. ^^ 

Status of arrest. — An arrest once duly imposed 
detaches the officer from the functions of his office : he 
may not assume to command or to perform any military 
duty. At the same time a certain line of conduct 
becomes obligatory upon him. If closely confined, he 
cannot leave his quarters : if he does so, he will render 
himself amenable to trial and to a sentence of dismissal 
for the offence of breach of arrest, hereafter to be con- 
sidered. If his arrest is an " open" one— the privilege 
of extended limits having been accorded him — he is 
considered as at large upon his parole of honoF, and, if 
he exceeds the limits assigned, he is liable to trial for 
a violation of the G2d Article of War. He should also 
be especially circumspect in conforming to regulations 
and orders so far as they apply to him ; the fact that he 
is no longer a free agent not entitling him to consider 
himself irresponsible. In his relations with his supe- 
liors he should be governed by par. 995, A. R., which 
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declares: ''An officer in arrest will not .... visit 
officially his commanding or other superior officer 
unless directed to do so. His applications and requests 
of every nature will be made in writing." 

On the other hand, it devolves upon the commander 
to treat in a similarly formal and ceremonious manner 
an officer whom he has placed in arrest; all orders or 
communications made to him being properly trans- 
mitted in writing and through a staff officer. 

The status of arrest affects in no manner the right of 
the officer to the pay and allowances of his rank. Unless 
in arrears to the United States, or held as a deserter, he 
is entitled to be paid precisely as if he had not been 
arrested. 

An officer in arrest is not disqualified to prefer 
charges. 

But an arrested officer cannot properly be allowed a 
leave of absence, except in some extreme case, as where 
considerations of humanity or justice require the grant- 
ing of the indulgence, and in such a case the arrest will 
properly be temporarily suspended. 
^^ Release from arrest.— Subject to the provisions 
of Arts. 70 and 71, yet to be noticed, the matter of the 
release of an officer from arrest is, in general, within 
the discretion of th6 commander by whom the arrest 
was ordered. An arrest, being imposed with a view to 
trial, is commonly not discontinued till the trial has 
been completed and the judgment of the court finally 
acted upon. An arrested officer cannot release himself 
from arrest, and a court-martial can no more release 
from arrest than it can arrest an officer. Even its 
acquittal does not enlarge the accused : it still remains 
for the proper commander to discharge him from the 
arrest as such, in and by the written order promulgating 
the proceedings, or otherwise. 
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Constructive release. — ^An officer may sometimes be 
released from arrest constructively — i.e., by the force 
of circumstances; as where, being in arrest in time of 
war, he is ordered upon duty, or allowed to do duty — as, 
for example, to* go into an engagement with his regi- 
ment. 
)V liimitation of period of arrest of offi- 
cers by Arts. 'TO and 'J'l.— Art. 70 directs that— 
" No officer or soldier put in arrest shall he conti^iued 
in confinement more than eight days, or until such tims 
as a court-martial can be assembled" — The use of the 
word " confinement " indicates that the Article was 
intended to apply to cases of officers in close arrest. 
The term "can be assembled" is to be construed as 
meaning can reasonably, in view of the exigencies of 
the service, be assembled. In its original form, in the 
codes of 1775 and 1776, the Article was phrased — " can 
conveniently be assembled." As to officers this Article 
has been materially modified by the provisions of 
Art. 71. 

Art. 71 is in full as follows : — '^ When an officer is put 
in arrest for the purpose of trial, except at remote mili- 
tary posts or stations, the officer by whose 07'der he is 
arrested shall see that a copy of the charges on which he 
is to be tried is served upon him within eight days after 
his arrest, and that he is brought to trial within ten 
days thereafter, unless the necessities of the service pre- 
vent such trial; and then he shall be brought to trial 
within thirty days after the expiration of said ten days. 
If a copy of the charges be not served, or the arrested 
officer be not brought to trial, as herein required, the 
arrest shall cease. But officers released from arrest, 
under the provisions of this article^ may be tried when- 
ever the exigencies of the service shall permit, toithin 
twelve months after such release from arrest. 
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This addition to the Code, enacted in 1862, is com- 
prehensive in its terms and applies to all arrested 
officers, whatever the form of the arrest, whether 
" close '^ or " open/^ Its evident policy was to preclude 
protracted arrests and secure prompt trials. Except 
as to the occasions expressly indicated, of cases occur- 
ring "at remote military posts or stations" (which 
are left to be governed by the provision of Art. 70 just 
considered), it is unqualified and mandatory. The term 
of the officer's arrest — instead of remaining dependent 
upon the uncertainties attending the assembling of the 
officers necessary and proper to compose the court, the 
collecting of the witnesses at the place of trial, the 
movements of the army in war, or other incidents of 
the service — is limited by the Article absolutely and 
under all circumstances to certain periods. If charges 
are not served upon him within eight days after the 
arrest, ^^ the arrest shall cease." If, having been duly 
served with charges, he is not brought to trial within 
ten days after the arrest, or— where the exigencies of 
the service prevent a trial by that time — within forty 
days at the longest, " the arrest shall cease" An enact- 
ment thus mandatory and explicit in the conferring of 
individual rights cannot be disregarded or evaded by a 
commanding officer. 
97 Breach of arrest. — Art. 65, in providing for the 
close arrest of officers, further declares: ^^ And any 
officer who leaves his. confinement before he is set at 
liberty by his commanding officer, shall be dismissed from 
the service" The offence of breach of arrest is here 
restricted to the single act of the quitting of close con- 
finement by the officer before he is duly liberated there- 
from. Acts of dereliction or misconduct, by an arrested 
officer, short of or other than this, though chargeable as 
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offences under Art. 62 or otherwise, will not constitute 
the particular offence here defined. 

The leaving of the confinement, — The intention or 
motive of the officer in leaving his confinement is not 
material, nor is the distance he may go, nor the period 
of time during which he may be absent. In the cases, 
published in the General Orders, of officers convicted ol 
this offence, the same is alleged to have consisted in 
visiting without permission the quarters of the com- 
manding officer, or those of another officer, at the same 
post; in going to the guard -house or visiting the guard; 
going to the sutler's store or post Exchange; attending 
as a spectator a trial by court-martial ; similarly attend- 
ing a parade of the battalion; riding or walking outside 
the camp; visiting a place of entertainment near the 
camp; going outside the post into the neighboring 
town, etc. 

Defence. — It is no defence to this charge that the offi- 
cer was innocent of the offence for which he was ar- 
rested and confined. Even if innocent in fact, his arrest 
would not necessarily be illegal ; the commander being, 
in his iliscretion, authorized to arrest upon reasonable 
grounds of suspicion. Nor is it any justification foi* a 
breach of arrest that the quarters of the officer were in 
bad repair or otherwise unsuitable as a dwelling; or tliat 
the arrest, by reason of the unnecessary placing of a 
guard over the quarters, or otherwise, was unjustifiably 
severe: in such cases the officer^s proper course is to 
apply for relief to the commander, or, if he refuse it, to 
the proper superior. But that the arrest was ordered 
by an officer without authority to impose it would be 
a complete defence. 
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^ /^ 2. Arrest of Cadets. 

In the main the principles applicable to the arrest of 
officers will apply also to the arrest of cadets. Specific 
provisions, however, on the subject of the arrest of cadets 
are contained in pars. 264 to 269, of the Regulations of 
the Military Academy; and in par. 107, " arrest, or con- 
finement to his room or tent or in the light prison,*^ is 
made imposable as a punishment. But arrest proper, 
as the term is employed in the Articles of War, is not 
punishment and should not be confounded with it. 

/^^ 3. Arrest of Enlisted Men, 

This subject is regulated mainly by the 66th and 70th 
Articles of War, but in part also by Articles 67, 68 and 69. 

Provision of Article 66. — This Article de- 
clares that : " Soldiers charged with crimes shall he con- 
fined until tried ly court-martial, or released by proper 
authority,^' 

Its general effect. — The term " crimes,^' like the word 
*^ crime " in Article 65, includes all substantial military 
offences, both those purely military and those having a 
civil aspect. The Article prescribes a general rule of 
administration and discipline. Except so far as may 
be authorized in the case of cadets, we have in our law 
no system of disciplinary punishments, imposable by 
commanding officers independently of courts-martial, 
such as is found in most of the European codes. Our 
soldiers, therefore, when, as it is expressed in the Article, 
" charged with crimes,^' must — be legally punished— 
be " tried by court-martial." The great majority indeed 
of their offences are disposed of, comparatively summa- 
rily, by the inferior courts. But in all cases, the trial, 
by the direction of this Article, is to be preceded by 
arrest in the form of confinement. 
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By whom the arrest is to be made. — Strictly, the arrest 
should be made by, or by the order of, the company 
commander or other immediate commander of the 
soldier. In practice, the arrest of private soldiers and 
inferior non-commissioned officers is necessarily in a 
measure delegated by company commanders to their 
fi^st sergeants or othqr superior non-commissioned 
officers. 

Form of the arrest. — The private soldier, when jDlaced 
in arrest, is confined in the guard-house or other appro- 
priate place of restraint, a sentinel being usually posted 
either without or within. [An exception, however, has 
recently been engrafted upon this rule in the case of 
enlisted men proposed to be tried by summary court, 
who are, by General Orders, required to be "placed in 
arrest in quarters."] As to non-commissioned officers, 
it is directed in par. 996, A. R., that they " will not be 
confined at the guard-house in company with privates, 
but will be placed in arrest in their barracks or quarters, 
except in aggravated cases where escape-is feared." The 
phrase " placed in arrest, etc.," as here used, evidently 
imports a mode of arrest similar to that prescribed for 
officers by Article 65. 

Status of arrest — Treatment. — A prisoher is to be 
presumed to be innocent till duly convicted, and till 
thus convicted; he cannot legally be punished as if he 
were guilty or probably so. The arrest by confinement 
of an enlisted man with a view to trial, and for the 
purposes of trial, is wholly distinguished from a con- 
finement imposed by sentence. It is, as heretofore re- 
marked, a temporary restraint of the person, not a pun- 
ishment, and should be so strict only as may be necessary 
properly to secure, the accused. Anything further is 
unauthorized. The imposition upon soldiers, while 
under arrest, of disciplinary punishments is, in our ser- 
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vice, wholly illegal. Placing irons on a soldier, while 
confined awaiting trial or sentence, can be justified only 
when the same may be necessary, or a proper precau- 
tion, to prevent an escape or the doing of violence. 

Neither hard labor nor severe service should be exacted 
of a soldier while remaining in arrest. Enlisted men 
in confinement, awaiting trial or sentence, should not 
be assimilated in their treatment to those under sen- 
tence or required to perform labor with them. They 
should, however, be given proper exercise, and may be 
put on drill or other light duty. (See Par. 999, A. R.) 

A soldier, upon arrest, cannot properly be deprived 
of money or other property belonging to him, unless 
there be reasonable ground for apprehending that he 
may attempt to escape, or violate discipline, and that 
the possession of such property may facilitate his doing 
so. In such case the same may be taken in charge by 
the commander, to be returned at the conclusion of 
the proceeding. 
^ Term of and release from arrest— Arts. 
66 and 70. — Art. 66 declares that the confinement 
in arrest shall continue until the soldier is " tried by 
court-martial or released by proper authority" Art. 
70 directs that: " No . . . soldier put in arrest shall be 
continued in confinement more tha7i eight days, or until 
such time as a court-martial can be assembled." 

Effect of Art. 66. — The former provision, while it con- 
templates that the arrest shall be made with a view to 
trial, yet justifies the commander in - terminating it 
without a trial, if in his judgment the facts as ascer- 
tained do not call for one, or a proper court cannot be 
assembled within a reasonable time. " Proper author- 
ity " to order a release would be the commander of the 
post, detachment, etc., or, where the case has passed 
beyond his official control, the department commander 
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or other proper military superior at the time. Subject 
to the conditions of the statute of limitations, a release 
from arrest constitutes no impediment to a re-arrest and 
trial at a subsequent date. 

Effect of Art. 70. — The intent of this Article evidently 
was to establish that the period of the soldier's confine- 
ment in arrest should not be left to be determined by 
the convenience of the commander, but that the court 
for his trial should be assembled at the earliest date at 
which, by the exercise of reasonable diligence, the mem- 
bers could be brought together; the term of eight days 
being at the same timfe indicated as a reasonable period, 
not in general to be exceeded, for ordering and collect- 
ing a court. 

The unreasonable detention of soldiers in arrest and 
confinement without trial, contrary to the letter or spirit 
of this Article, would be a serious military offence sub- 
^ jecting the commander himself to charges and trial. 
>^ Provisions of Arts. 67, 68 and 69.— These 
Articles provide for the commitment of arrested sol- 
diers (and other prisoners) to the guard-house, and for 
their custody and disposition ; these provisions may, 
therefore, properly be referred to in this connection. 

Art. 67 in substance enjoins that an arrested soldier 
shall not be committed to confinement except upon a 
specific written charge entered against him in the guard- 
book or otherwise communicated to the officer of the 
guard — a direction supplemented by par. 1001, A. R., 
which provides for the discharge (unless otherwise spe- 
cially ordered) of prisoners " without written charges '' 
at the next guard-mounting. 

Art. 68 aims to preclude the unreasonable detention 
without trial of arrested soldiers (and other prisoners) 
by requiring that their names and offences as charged, 
with the name of the committing officer, be reported in 
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writing every twenty-four hours to the commanding 
officer of the post, etc., for the proper disposition — i.e. 
for trial or otherwise. 

Art. 69 makes punishable the release by an officer, 
without proper authority, of a soldier duly committed 
to confinement, as also the suffering such a soldier to 
escape. The latter offence may consist either in a vol- 
untary act or an act of negligence. The fact that the 
officer knows or believes the soldier to be entirely inno- 
cent of the charge upon which he has been confined 
will not justify his allowing his prisoner to go at large, 
in the absence of the " proper authority. " 
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CHAPTER VIII. 

THE CHARGE. 






* The Arrest of the accused is usually accompanied or 
presently followed by the service upon him of the Charge 
or Charges upon which it is proposed that he be tried. 
Here then may properly be presented the general subject 
of the military Charge, as framed, preferred, completed 
and served, leaving the forms of specific charges to be 
indicated in the Appendix. 

Form and requisites of the Charge.— The 
Charge, in the military procedure, like the indictment 
of the criminal courts, is simply a description in writ- 
ing of the alleged offence of the accused. As formally 
prepared, it is divided into two portions — the charge^ or 
designation of the specific military offence believed to 
have been committed ; and the specificatioii, or state- 
ment of the acts or omissions of the accused claimed to 
constitute the offence named in the charge. 

The charge may consist (1) of a word or words speci- 
fying the offence, as " Desertion,^^ " Drunkenness on 
duty,^^ "Misbehavior before the enemy;" or (2) it may 
be expressed as " Violation of the — Article of War," 
naming the Article under which it is preferred ; or (3) 
it may combine the two forms and be phrased as " False 
Muster in violation of the 14th Article of War ;" " Dis- 
obedience of orders in violation of the 2l8t Article,^^ etc. 

The specificatioUy in its statement of the constituents 
of the offence, should be appropriate to and support 
the charge. Where there are several specifications, each 
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should be complete and independent of itself, and suf- 
ficient per se to sustain the charge. It is not essential, 
but it is not unusual and is often desirable, that a list of 
the witnesses, by whom it is proposed to prove the alle- 
gations, should be appended after the specification or 
specifications. But the addition of such list (which is 
no part of the Charge) will not oblige the prosecution 
to introduce the witnesses named, nor estop it from 
introducing such other witnesses as may be deemed 
material. 
? Purposes and tises of the Charge. — The main objects 
of a written Charge are — 1. To inform the accused of 
the precise offence attributed to him, so that he may in- 
telligently plead to, and defend himself against, the 
same on the trial, and further may not be subjected to a 
second trial for the same act ; 2. To so advise the court 
and reviewing officer of the nature of the alleged offence 
that the former may rightly try the same, and the latter 
may understandingly pass upon the proceedings. 

Particulars of the statement. — The Charge, therefore, 
like an indictment, should be clearly worded, precise in 
its details, unambiguous in [its descriptions, and devoid 
of technicalities and superfluous matter. It should not 
enunciate legal propositions, or recite facts of the evi- 
dence by which it is to be proved, except so far as may 
be necessary to describe the offence. It should specify 
the name, office, rank, etc., of the accused person (or 
persons if two or more are joined), with such particu- 
larity as to identify him (or them), and designate the 
time at or about which and the place at or near which 
the offence was committed. If the statement involve 
the description of a writing, as a written order diso- 
beyed, an official paper falsified, 6r an improper com- 
munication made or published, the same should either 
be recited verbatim in the specification, or its material 
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substance fully set forth. Care should be taken that 
the charge be laid under the proper Article, and that 
its allegations so follow the Article as to cover all the 
parts of the description of the offence as defined therein. 

The importance of a clear, logical and legally sufficient 
statement of the offence in the charge and specification 
is obvious from the fact that the Charge is the basis and 
starting point of all the subsequent proceedings of the 
trial. 

The preferring of Charges — Charges to he 
well founded. — Only such charges as, upon sufficient in- 
vestigation, are ascertained to be supported by the facts 
— are found to be sustained by at lesist prima facie evi- 
dence — should be preferred for trial. The preferring of 
charges, without a proper investigation of the facts in 
the first instance — a neglect of duty which may entail, 
besides a needless waste of time spent in the trial, the 
arrest and confinement of an innocent person — has been 
repeatedly severely reflected upon in General Orders. 
Charges indeed should not be preferred at all where by 
the use of a proper and judicious discipline a recourse to 
a trial may be avoided. (See 6. 0. 73 of 1892, cited in 
Chapter XVIII.) 

Charges not to be frivolous or malicious — All charges 
should be substantial and made in good faith. Where, 
as the result of imperfect investigation or otherwise, 
frivolous charges are preferred, or where the charges are 
actuated by a hostile animus and are not in themselves 
well-founded they are not a proper basis for a trial by 
court-martial. When such charges have been tried, they 
have not unfrequently exposed those preferring them to 
grave censure and in some cases to severe punishment. 

To be preferred against the responsible party, — The 
charge in every case should be preferred only against 
the person responsible for the act. Where there is any 
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doubt as to which of several persons is the one properly 
chargeable with the offence committed, they should not 
all be charged, if by a more complete investigation the 
guilty party can be distinguished. Further, where supe- 
riors and inferiors have offended together, or superiors 
have sanctioned offences of subordinates, — whatever pro- 
ceedings it may be thought proper to take against the 
latter, charges should certainly be preferred against the 
former, as primarily responsible and deserving punish- 
ment. So, where duties have been improperly per- 
formed by soldiers, by reason of their having been 
assigned to the same when drunk or otherwise unfitted 
to perform them, by superiors cognizant of their condi-* 
tion, it is the latter who, as primarily responsible for the 
consequences, should become subject to charges rather 
thiin the former. 

Existing grounds of accusation to he presented togethet 
— Accicmulation of Charges. — Not only should every 
charge be substantial, but care should be taken that all 
the charges and specifications to which the party may be 
subject be preferred together if practicable. Where all 
the charges to which an officer or soldier is amenable 
are known or can readily be ascertained, and the testis 
mony to establish them is available — to bring one or a 
portion to trial separately, and the other or remainder 
to a further trial later — is an irregular and unmilitary 
proceeding. 

What is known as the ^^accumulation" of Charges, 
which is the allowing of independent slight offences to 
pass apparently unnoticed, until a sufficient number 
have been committed to make up together, when stated 
in separate specifications, a show of grave misconduct 
in the aggregate, has been universally condemned, and 
the preferring of charges thus reserved has been com- 
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monly attributed to a hostile animus, to the serious 
disadvantage of the prosecution upon the trial. 

By whom Charges are to he preferred, — A military 
charge, by whomsoever initiated, must, to serve as a 
proper basis for official action and trial, be formally 
preferred, i»e., officially subscribed, by a commissioned 
officer of the army. Such a charge may originate either 
with the formal preferrer himself, or with any other 
individual, whether or not in the military or public 
service. A civilian, if first advised or personally cog- 
nizant of a serious offence, committed by an officer or 
soldier, may, as properly as any military person, bring the 
same to the knowledge of the military authorities, and, 
indeed, is but performing public duty in so doing. So, 
a charge may be advanced in the first instance by an 
enlisted man. But, although a civilian or a soldier may 
present the charge in writing and duly framed, the formal 
preferment of the same — the legal act — must be by and 
under the signature of an officer. 

Any officer, of whatever rank, and whether or not 
exercising command, may legally prefer a charge and 
at any time. There is no military status which involves 
a legal disqualification to prefer charges; an officer, 
though himself under charges, in arrest, or under sen- 
tence, may not only originate but formally prefer a 
charge with the same legal effect as any other officer. 
But while any officer may legally thus act, the pre- 
ferring of charges by certain officers is not favored. 
Thus charges by a junior against a senior in rank, unless 
ordered to be preferred or sanctioned by a common 
superior, are not encouraged in practice. In general 
charges will most appropriately be preferred either by 
the commanding officer of the accused, by a superior in 
rank, or by the judge advocate of the court; the latter 
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acting officially and by the direction express or implied 
of the convening authority. 

To whom to be preferred. — Charges are to be preferred 
to the commander authorized to order the court. By 
preferring to is meant officially addressing and forward- 
ing to the commander, through the proper military 
channels, the formal charges, with a request or recom- 
mendation that the same, if approved, be referred to a 
court-martial for trial. Such charges should be accom- 
panied by the statement, in regard to enlistments, dis- 
charges, etc., required by par, 1015, and by the evidence 
^ of previous convictions required by par. 1018, A. B. 

Amendment of Charges. — Charges on being 
preferred to the proper commander are, where necessary, 
revised by him or by his staff judge advocate, and thus 
may be materially modified before they are completed 
and finally referred to the court for trial. But when 
so referred, they are, in contemplation of law, ordered 
to ie brought to trial as they stand. Upon the trial, as 
will appear in a subsequent Chapter, the court may even 
strike out a defective charge or specification on motion 
of the accused, or, in lieu thereof, allow it to be amended; 
but, self-moved (or in the absence of an issue) and of 
its own original capacity, it has no power to amend, 
modify, discard or withdraw any material portion of the 
charges or specifications committed to it for trial. Nor 
has the judge advocate of the court any authority of 
himself to amend charges once committed to him for 
prosecution. He may, indeed, with the sanction of the 
court, correct some obvious misstatement as to a name, 
date, number, quantity, etc., but he can make no 
material substantial amendment without due authority 
therefor received from the convening commander. 

Additional Cliarges. — This is a technical term 
in military law, meaning new charges which are ad-i 



66 MILITAUY LAW. 

vanced after the preferment aud service of the particular 
charge or set of charges for the trial of which the court 
has been ordered or upon which the accused was origi- 
nally intended to be arraigned. Such new charges may 
relate to past transactions which were not known by or 
brought to the attention of the oflBcer framing or order- 
ing the original charges, at the time these were pre- 
ferred ; or they may, as is more f requent> arise from acts 
of the accused subsequent to his arrest on the original 
charges. Thus, if, after such arrest, he commits a 
'^breach of arrest,'^ an " additional ^^ charge will prop- 
erly be added in the case., and served upon him. 
Charges of this class do not require a separate trial, but 
may and properly should be tried by the same court 
which tries the original charges, and at the same time. 
They must, however, be brought before the court prior 
to its being sworn. After the court has been duly 
sworn, as required by the 84th Article, to " try and de- 
termine the matter before it,^^ further or " additional '^ 
Charges (or specifications) cannot legally te entertained 
by it at that trial, but must await a separate investi- 
gation. 

The Service of Charges. — This consists in de- 
livering personally to the accused a true copy of the 
charges and specifications upon which it is proposed to 
bring him to trial. The service is usually made by the 
judge-advocate of the court, the adjutant of the com- 
mand, or other officer or non-commissioned officer de- 
tailed for the purpose. In a case of an accused soldier 
who is illiterate or imperfectly acquainted with the 
English language, the charges and specifications should 
be read and their contents explained to him by the 
officer making the service. 

The law indicates no particular time within which 
charges should be served upon enlisted men, but, in the 
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case of officers, Article 71 of the Code in effect prescribes 
that, "except at remote military posts or stations, ^^ a 
copy of the charges shall be served " within eight days 
after the arrest/^ At " remote " posts, etc., the time is 
Idft indefinite; bat in all cases, whether of officers or 
soldiers, the interests of justice and military discipline 
unite in requiring that charges should in general be 
served simultaneously with the arrest or as soon after 
arrest as is reasonably practicable. 

If after the service of the original charges, and be- 
fore arraignment, snch charges have been, by competent 
authority, materially amended, there should properly be 
a re-service upon the accused, as soon as practicable, of 
the amended charges. And service should be similarly 
made jof *^ additional '' charges, if any are preferred. 
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CHAPTEK IX, 

ASSEMBLING AND OPENING OP THE COURT— THE 

PRESIDENT AND MEMBERS. 

The convening order, — As already shown, a 
general court-martial is constituted by a military order 
issued either by the Commander-in-chief or by one of the 
military commanders expressly authorized for the purpose 
by statute. In its usual form this order is a direction to 
^^~ ^ certain officers named to assemble at a certain time and 
place, and form a court for the trial of a person or per- 
sons specifically or in general terms indicated, and to a 
further officer to act as judge advocate of such court. The 
original order may be supplemented or modified in any 
of its particulars by a subsequent order from the same 
source; but the court cannot of itself depart from the 
terms of the order. Thus a court would not be author- 
ized to try an enlisted man under an order directing it 
to convene for the trial of an officer or officers. 

Where, in the opinion of the convening authority, the 
exigencies of the ser^ ice or other circumstances require 
that an exception be made to the general rule in regard 
to the hours of session prescribed in Article 94, it is added 
in the order that — " The court will sit without regard to 
hours.^^ [See Chapter XIII.] 

Where the convening order details officers stationed 
at posts, etc., other than the post or station at which the 
court is to be held, a certificate, required by an enact- 
ment of 1882, is now subjoined to the effect that — " The 
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travel involved in the execution of this order is necessary 
for the public service/' 
\ The meeting of the court, — Pursuant to the 
convening order (and the supplemental orders, if any), 
the officers named in the detail for the court assemble in 
full uniform, at the time and place designated, in such 
building or room as may have been set apart for the pur- 
pose by the post, etc., commander or provided by the 
quartermaster. When five or more have arrived they may 
proceed to business : till five appear those present usually 
adjourn from day to day to await at least the minimum 
number. 

A quorum of members being assembled they are 
brought to order by the senior as presiding officer, and, 
as the roll is called by the judge advocate, take their 
seats according to their relative rank alternately at the 
right and left of the president, in the manner of all judi- 
cial bodies. The judge advocate is commonly seated 
opposite the president, and seats are provided near him 
for the accused and his counsel (who are also properly 
furnished with table-room) and for the witnesses. 
Co Opening of the court, — Such preliminary busi- 
ness as may be disposed of by the court before being 
sworn — as, for example, the settlement of a question of 
precedence between members — having been concluded, 
the accused is introduced and the court opened. Whether 
indeed a court-martial shall be opened to the public is a 
matter within its own discretion. It may decide to be 
thus open at one part of its proceedings and closed at 
another, or to be closed throughout. In general, how- 
ever, courts-martial remain open from the beginning to 
the end of a trial except when cleared for deliberation. 
Spectators are allowed to be present when there is room 
for them, and so long as they conduct themselves \n an 
orderly manner. Newspaper reporters are generally ad- 
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mitted, but, in a proper case, the court may vote not to 
permit its proceedings to be reported. 

Introduction of the accused. — The accused 
appears before the court pursuant to previous notice or 
order, and, if he be a private soldier, under guard. 
Accused persons (if military) should be in uniform; 
officers and non-commissioned officers without their side 
arms or sashes. An accused should not be introduced 
with hands or feet fettered, and if he has been previously 
confined in irons these should be taken off before he is 
brought into the court-room, unless there be reasonable 
grounds for apprehending an attempt to escape or vio- 
lence on his part, or an attempt at rescue. It is a prin- 
ciple as old as the common law that, except where such 
grounds exist, the prisoner at his arraignment should be 
free in all his limbs before the court, so that he may be 
in no manner hampered in making his defence. 

Preliminary objections by accused.— The 
accused, having duly appeared before the court, may, 
before it is qualified and sworn, properly interpose any 
objection going to its legal existence or authority to pro- 
ceed in the case. Thus he may object that the court 
has not been legally constituted or composed, or that it 
is without jurisdiction of his person. While an objec- 
tion to the jurisdiction is more commonly made upon 
the arraignment, and in the form of a plea to the juris- 
diction, or of a motion to strike out a charge or specifi- 
cation as not setting forth an offence cognizable by the 
court, the present stage is the more appropriate occasion 
for raising, arguing and passing upon exceptions to the 
court as constituted or composed, such exceptions being 
of a radical character. What objections of this class 
would be valid and final has already been indicated in 
the Chapter on the Constitution and Composition of 
General Courts. In time of peace, however, and in a 
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small regular army, preliminary objections of this nature 
are very unfrequent in practice. 
Admission and status of counsel.— The ac^ 

cused, upon his introduction, will, if he desire it, prop- 
erly apply to have a certain person (or certain persons) 
named — civil or military — admitted as his counsel. 
While the admission of counsel is not a right but a 
privilege only, it is a privilege which is almost invariably 
acceded to by the court. It is in fact never refused 
unless the counsel selected is a seriously objectionable 
individual— a rare contingency. G. 0. 29 of 1890 now 
requires commanders of posts where general courts- 
martial are convened to detail, at the request of an 
accused, a " suitable officer '^ as his counsel, if practicable. 
Where the accused, though desiring counsel, has not yet 
been able to procure any or such as he prefers, the court, 
under the 93d Article of War (to be considered in a 
subsequent Chapter) will ordinarily grant a " continu- 
ance '' or reasonable delay of the proceedings, to enable 
him to obtain such counsel. By a strict rule, formerly 
enforced, counsel were precluded from all oral communi- 
cation ; not being permitted to address the court, examine 
witnesses viva voce, or even read the concluding argu- 
ment, but being required to express themselves on 
all occasions either through the accused or in writing. 
But this rule has now become very materially relaxed, 
and is seldom applied. Counsel before courts-martial 
are commonly allowed much the same privilege of oral 
expression as before the civil courts. 

In important cases, counsel to assist the judge advocate 
have someti mes been admitted. More rarely counsel have 
been permitted to attend the prosecuting witness. 

The president, — The senior in rank of the mem- 
bers present is always the president of the court. The 
85th Article of War directs that he shall administer the 
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oath to the judge advocate, and par. 1005, A. R., indicates 
in brief his other duties. He presides during all the 
proceedings, opens the court and calls it to order at 
each session, announces adjournments, preserves order 
and decorum, sees that the rights of all persons before 
the court who are entitled to consideration are respected, 
conducts the routine of each day's business, and in gen- 
eral acta as the organ of the court in declaring its de- 
cisions or' other action, in the conveying of its direc- 
tions to the judge advocate, and in the interchange of 
communications between the court and the convening 
commander. He exercises no command over the court 
or judge advocate, nor has he a casting vote. In 
deliberating and voting he merely acts as a member, 
— as the equal of the other members and no more. He 
is challengeable in the same manner and on the same 
grounds as any other member. At the conclusion of 
the proceedings he authenticates the record by his 
signature in connection with the judge advocate. 

The members. — The special function of the mem- 
bers is to try and determine according to their oath, the 
specific obligations of which will be indicated in a sub- 
sequent chapter. Before being sworn, however, as well 
as after, they decide all questions and issues by a ma- 
jority vote (except in the single instance of adjudging 
a death sentence, for which a two-thirds vote is required), 
and a majority of one is as effectual and final as a 
unanimous conclusion. A tie vote is no vote, — i.e., a 
proposition upon which the vote is a tie is not carried. 
In voting, the members are required by Art. 95 to " be- 
gin with the youngest in commission.^' Whatever dif- 
ferences of opinion may be exhibited by the voting, the 
members, in the results of their voting, must be and 
appear as a unit. The conclusion arrived at by the ma- 
jority is the determination not of that majority but of 
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the court. All dissent is merged in the final result, and 
no protest is allowable. 

A member who has absented himself from the court 
or a session is required, upon his appearance or return, 
to present to the court an excuse for or explanation of 
his absence. Where a member, who has been absent 
during the taking of testimony or other material pro- 
ceeding, returns to his seat, such testimony, etc., should 
be read over to him from the record before 'he begins 
again to act upon the court. The same precaution 
should be taken where a new member is added to the 
court after the trial has commenced. 

Members should not assume capacities incompatible 
with their official function. Thus, except to testify as 
to character, members are not to take the stand as wit- 
nesses if it can be avoided. Nor, where the judge ad- 
vocate has been relieved or is absent, can a member 
properly be allowed to act as judge advocate. 

In G. 0. 9 of 1892> it is declared that—'* Members of a 
court-martial, who are stationed at the place where it 
sits, are liable to duty with their command during the 
court's adjournment from day to day. Courts-martial 
will, as far as practicable, hold their sessions so as least 
to interfere with ordinary routine duties.^' 

The members, in the words of Art. 87, " are to behave 
tuith decency and calm^iess" Disorderly conduct or dis- 
respectful language on the part of a member will su^^ject 
him to charges and trial. 
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CHAPTEE X, 

THE JUDGE ADVOCATE. 

The existing law on the subject. — The stat- 
utes which relate to the appointment, duties, powers, 
etc., of judge advocates of American courts-martial are 
the 74th, 84th, 85th, 90th and 113th of the Articles of 
War, Sees. 1202 and 1203 Revised Statutes, and the 
Act of July 27th, 1892, c. 272. Some of the details of 
their employment are regulated by pars. 984-986, 1008- 
1010, 1037-1039, 1041, 1046, 1047 and 1049 of the 
Army Regulations. Their function, however, is to a 
considerable extent determined by the usages of the 
service. 

The subject of this chapter will be considered under 
the heads of — 1. The appointment of the judge advocate; 
2. His authority and duties. 

His appointment. — It is provided in Art. 74 
that — " officers who may appoint a court-martial shall 
he competent to appoint a judge advocate for the same.^' 
This important offiicial is therefore appointed by the 
commander who convenes the court, being almost invari- 
ably detailed by him in the original convening order. 
A court-martial is in no case empowered to appoint a 
judge advocate for itself. If the judge advocate is pre- 
vented by sickness or otherwise from attending, the 
court must adjourn to await his reappearance or the 
detailing by the commander of a new judge advocate. 
Any officer of the line or the staff is legally eligible to 
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appointment as judge advocate and may properly be 
appointed if personally qualified. 

Of the personal qualifications of an officer for the 
position of judge advocate, the principal are — 1. Fit- 
ness, i,e,, a proper training and aptitude for the office; 
2. Absence of bias, ix», an absence of any such prejudice 
fpr or against the accused as may materially affect the 
efficient, fair or courteous performance of his functions. 
^^ His authority and duties — 1. Prior to the trial 
— It is the duty of the judge advocate^ before the meet- 
ing of the court for the trial, to serve upon the ac- 
cused (if not already furnished therewith), a copy of the 
charges and of the convening order, to notify him of 
the time and place of the meeting of the court and ob- 
tain from him the names of the witnesses whom he 
desires summoned, to summon (or cause to be sum- 
moned by application through the proper channels) the 
material witnesses, to personally confer with the wit- 
nesses — ^at least those of the prosecution — when accessi- 
ble, to procure the written evidence required to be used 
on the trial, and otherwise to prepare duly^to prosecute 
— as by consulting the. necessary legal authorities, etc. 
It will also in general devolve upon him to make requisi- 
tion upon the quartermaster for a court-room and 
furniture (if the same b^not already provided) and for 
the requisite stationery; also to secure a clerk, an orderly 
or orderlies and an interpreter where necessary. By 
Sec. 1203, R. S., he is authorized to appoint a short- 
hand reporter for the court; and as the employment 
of such a reporter greatly facilitates the prompt dispatch 
of business, one is generally obtained in casjes of suffi- 
cient importance to justify the expense: 

^, At the trial, — Here the judge advocate sustains the 
capacities of prosecutor, adviser to the court and recorder. 

As prosecutor y representing as he does the United 
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States, he is authorized (in the absence of special in- 
structions on the subject from the convening officer) to 
conduct the prosecution in such mode, or upon such 
plan, as may appear to himself most advantageous. He 
is not empowered, however, of his own authority, to 
enter a nolle prosequi as to any charge or specification 
(^.e., to withdraw it), or, as has been seen, to materially 
amend or alter it. In the testimony which he intro- 
duces, it is incumbent upon him (especially where the 
accused is without counsel) to lay before the court the 
full particulars of the offences charged and not merely 
those tending to prove guilt. He should consider him- 
self not simply as a prosecutor but also as a minister of 
justice, whose duty is not so much to convict as to ascer- 
tain the truth. While, therefore, faithfully presenting 
the case of the government, he should facilitate the ac- 
cused in making such defence, or offering such matter 
of extenuation as may exist in the case. 

As adviser to the court, it is his duty to point out any 
violation of law that may be involved in the proceed- 
ings, and also to furnish to the court his opinion on any 
question of law arising in the course of the trial, when 
the same is required of him. By the Act of July 27, 
1892, it is provided — "That whenever a court-martial 
shall ^it in closed session, the judge-advocate shall with- 
draw, and when his legal advice or his assistance in re- 
ferring to recorded evidence is required, it shall be ob- 
tained in open court." The proceedings of such a ses- 
sion should, on the reopening of the court, be at once 
communicated by it to the judge advocate, to be duly 
recorded. 

As recorder. — In this capacity, it is the duty of the 
judge advocate to note and report (or cause to be noted 
and reported) in writing the entire proceedings of the 
court, both those had upon the trial and those prelimi- 
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nary or incidental thereto. If assisted here by a clerk 
or stenographer, he should carefully supervise the work 
of the latter. The findings, and the sentence (if any), 
as imparted to him by the court, he must enter in the 
record with his own liand. He need not preserve the 
written paper votes of the members given upon the find- 
ings or sentence, since these are no part of the record. 
^^ The record, — The Army Regulations (pars. 1037, 1038) 
^ require that the court ** shall keep a complete and ac- 
curate record of its proceedings,'^ which "shall be clearly 
and legibly written.'* The duty of the judge advocate 
in connection with the preparing of the record is minis- 
terial only : the record is the act and record of the court, 
and the court is responsible for its contents. Each 
record must be an entirety, and must fully set forth all the 
proceedings in the particular case. No matter how many 
cases may be tried by the same court, the proceedings of 
each case must be recorded independently, and as if it 
were the only case tried. Par. 1016, A. R., directs that 
'^ separate proceedings shall be prepared in each case.'' 

As to the details of the record — it should exhibit, first, 
copies of the Order or Orders convening the court, de- 
tailing the members and judge advocate, relieving or 
adding members, changing the time or place of session, 
etc. It should state the oiiginal assembling of the court, 
and all subsequent assemblings, as also all adjournments 
and continuances. It should set forth, in order, the 
challenges if any, and the proceedings had thereon, the 
swearing of the members, the arraignment, charges, 
pleas (with special pleas or motions if any), the full 
testimony in the words as nearly as possible of the wit- 
nesses, with the depositions and documentary evidence 
if any (these latter being, preferably, annexed as exhib- 
its), the closing arguments or statements, the findings, 
and the sentence in case of conviction, with the recom- 
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mendation, if any, of the members. It should also 
embrace any proceedings which may be had by the court 
upon a revision for the purpose of correcting errors. It 
should further, in compliance with par. 1037, A. R., be 
authenticated at the end by the signatures of the 
president and judge advocate. 

Appearing thus complete and accurate in its substan- 
tial details, the record will be presumed to be true and 
sufficient in law, and the proceedings recorded to be 
regular and legal. Though some formality or formalities 
may not be fully set forth, yet if no statutory require- 
ment has been disregarded, the validity of the proceed- 
ings will not in general be impaired. 

Forms for records of general and inferior courts- 
martial are set forth in the Appendix. 

Other powers and duties at or in connection with the 
trial. — By Sec. 1202, R. S., the jndge advocate is em- 
powered to " issue process to compel witnesses to appear 
and testify J^ This is further described as process " like '' 
that issued by the criminal courts of the State, Territory 
etc., in which the court-martial is held, and will there- 
fore properly be assimilated to the ordinary writ of 
attachment of a witness. A form for this process is 
given in the Appendix. To authorize its issue, the wit- 
ness must first have been duly served with a summons 
and have failed to obey it. The attachment is commonly 
forwarded, with the proper evidence of such service and 
failure, to the Department Headquarters or to the War 
Department, where the necessary orders are given for its 
service and enforcement. In practice it has been but 
rarely resorted to and only in cases of civilian witnesses. 

By the oath prescribed by the 85th Article of War, 
which he takes upon the organization of the court, the 
judge advocate binds himself not to disclose the vote or 
opinion of any member, unless required to give evidence 
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thereof in a court of law, as also not to divulge the sen- 
tence of the court to any but the proper superior. The 
spirit of the oath would further preclude him from dis- 
closing any other material proceeding of the court had in 
secret session and imparted to him officially. Thus he 
could not properly divulge an acquittal, before the re- 
viewing authority had passed upon the same. 

By the Act of July 27, 1892, judge advocates of all 
courts-martial (as well as of departments) are now 
" authorized to administer oaths for the purposes of the 
administration of military justice," and " for other pur- 
poses of military administration." 
7v 3. After the trial and completion of the proceedings,— ^ 
Besides filling out and signing the proper blank certifi- 
cates for witnesses, clerks, reporters, etc. (who have 
not previously been paid), in order to enable them to 
receive their fees or compensation, the only official duty 
devolving upon the judge advocate, after he has authen- 
ticated, with the president, the completed proceedings, 
is to forward, the record to the proper reviewing 
authority. Where the court was convened by the 
President, the record is to be transmitted by the judge 
advocate directly to the Judge Advocate General at 
Washington. Where it was convened by a military 
commander — as the General of the Army, a Division or 
Department commander or the Superintendent of the 
Military Academy — the record is to be forwarded 
directly to such commander as being the authority em- 
powered to act, primarily at least, upon the proceedings. 
If the record is one of a regimental or garrison court 
it should be transmitted directly to the proper com- 
mander indicated by the 81st or 82d Article. A judge 
advocate is amenable to trial for neglect of duty in un- 
reasonably delaying to forward a record, .. 



80 MILITABY LAW, 



>i' 



OHAPTEE XL 

CHALLENGES. 

In a previous Chapter we left the Court ready to 
proceed to be organized for the trial, subject to such 
objections, or challenges, as might properly be taken to 
the members. To this stage we now recur. 

The written law on the subject of chal- 
leng^es* — The only statutory law relating to the mat- 
ter of challenges is the 88th Article of War, which is as 
follows : " Members of a court-martial may be challenged 
by a prisoner, but only for cause stated to the court. 
The court shall determine the relevancy and validity 
thereof, and shall not receive a challenge to more than 
one member at a time," Further, the Army Regulations, 
par. 1037, direct that the record of the court shall 
show that previously to the swearing of the court the 
accused " was asked if he wished to object to any mem- 
ber, and his answer to such question.^' 
^ J The Article construed and considered.— 
" Members'' — The Article makes only " members '' chal- 
lengeable. The judge advocate is therefore not subject 
to challenge. The term " members '' includes not only 
the original members, but any such as may subsequently 
be added to the court. As to all members who come, 
under whatever circumstances, to act upon the court, 
the accused has the same right, and should be offered 
the same opportunity, of objection under the Article. 

" Of a court-martial/' — This term includes regi- 
mental and garrison, as well as general, courts-martial. 
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It does not, strictly, include a court of inquiry or a 
military commission. It has become the usage, how- 
ever, to allow challenges to the members of these bodied 
also. 

*^ May be challenged by a prisoner, '' — In strictness the 
word "prisoner" confines the right of challenge to the 
accused. By usage, however, the right is also extended 
to the judge advocate, though much less frequently ex- 
ercised by him than by the accused. 

" Only for cause stated to the court,'' — This provision 
excludes what are known in law as " peremptory " chal- 
lenges— i.e., challenges preferred without any reasons 
assigned therefor. A " cause stated " is, properly, not 
merely a general statement or assertion, as that the 
member is prejudiced, biased, etc. The facts and cir- 
cumstances in which the alleged prejudice, etc., is 
deemed to consist should in each case be set forth, to 
fully meet the requirement of the Article. The objection 
should be specific or as much so as the challenger can 
reasonably make it. 

** The court shall not receive a challenge to more than 
one member at a time,'' — That is to say, challenges to 
the array — (i.e., to the court, or members collectively) 
— shall not be entertained. Thus, objections which go 
to the jurisdiction, constitution, composition, etc., of 
the court as a body cannot be entertained by a court- 
martial as challenges under the present Article. Nor 
though the accused may deem all the member3 to be 
prejudiced or otherwise personally subject to exception, 
and though his grounds of objection may be the same to 
each member, he cannot include them all in a general 
challenge, but is permitted to challenge them singly 
only. He may indeed challenge all in succession if he 
see fit, and in whatever order he may prefer, but the 
court will only receive and pass upon a challenge to 
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one member at a time, not entertaining a further 
objection till that previously offered has been deter- 
mined. 

Where a party has several different grounds of 
objection to one member, the better practice is for the 
court to require that they be offered separately. 
^ , Procedure under the Article.— ff^ew clial- 
, " lenges may he offered, — The appropriate occasion for 
the interposing of challenges is when the judge advo- 
cate reads to the accused the order or orders detailing 
the members, and, in accordance with the regulation 
above-cited, formally asks him if he wishes to object 
to any member. He must then present such objec- 
tions as he knows or believes to exist, if he desires to 
take advantage of the same. If at this time he fails to 
present such objections, he is held to have waived them, 
and cannot be allowed to interpose them at any subse- 
quent stage. If, however, a valid objection first comes 
to his knowledge at a later period of the trial, of the 
existence of which he could not by reasonable diligence 
have been informed before, he may then present it. 

Form of presenting challenges, — The challenge may 
be presented in writing or orally. It should set forth a 
substantial ground and be expressed in respectful terms. 
If clearly frivolous or disrespectful the court may refuse 
to receive it. 

Response by challenged memler — The member ob- 
jected to is not required to respond to the challenge. 
If he does so, he will, commonly, either admit the impu- 
tation or disclaim it altogether, or make some explanation 
which will pel haps satisfy the challenging party and 
induce his withdrawal of the objection. 

Trial of the challenge, — In the absence of such ex- 
planation, withdrawal, etc., the court proceeds to try 
the challenge as a separate issue, the challenging party 
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introducing if necessary, and subject to cross-examina- 
tion, such evidence as may be pertinent. He may, if 
deemed desirable, subject the challenged member to an 
examination by interrogatories. The other party {i,e,, 
the judge advocate if the accused is the challenger, and 
vice versa) may then admit the challenge to be valid, or 
he may contest it, offering, if he sees fit, evidence to 
disprove the facts claimed by the challenger to exist. 

Deliberation by the court. — If the challenge is mani- 
festly valid, the court may sustain the objection without 
clearing; otherwise, it clears for deliberation, the chal- 
lenged member properly retiring. The judge advocate, 
as well as the accused, withdraws. In. deliberating) it 
will be for the court to inquire, /rs^, whether the ground 
of objection advanced is a valid one; secondly , YfhQih&r 
its existence in the particular case is established. What 
are valid grounds of challenge at military law will be 
considered presently. As to the question of the suffi- 
ciency of the proof, the court will properly bear in mind 
two principles: 1, that the burden of maintaining the 
challenge, and establishing that the member does not 
stand indifferent, rests upon the challenging party ; 2, 
that where any reasonable doubt exists as to the impar- 
tialty or indifference of the member in the case to be 
tried, it will be safer and in the interests of justice to 
sustain the objection and excuse him. 

Determination of the challenge. — The validity of the 
objection is, like all other issues, determined by a major- 
ity vote, the question to be voted upon being " shall the 
challenge be allowed as valid ?^^ In the absence of a 
majority vote in the affirmative, the challenge is not 
allowed. A tie vote is not sufficient to sustain it. 

Procedure upon a decision. — The court having come 
to a conclusion upon the cause of challenge assigned, the 
doors (if they have been closed) are opened, and, the 
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parties and the member who had retired being present, 
the decision is announced by the president. If it be 
that the challenge is not sustained, the member retakes 
his seat and the proceedings continue in the regular 
course. • If the reverse is the result, and the member is, 
as it is commonly phrased, "excused,^^ he withdraws 
permanently; whereupon the court, if five members still 
remain, goes on with its business. If the sustaining of 
the challenge has reduced the number to four, the court, 
since it cannot legally proceed, adjourns and reports the 
fact through its president to the convening authority. 
The latter will thereupon usually detail a new member 
(or members), who — as previously remarked — will be 
subject to challenge in the same manner as the original 
members. 

It may here be noted that, whatever may he the 
ground advanced, a court-martial is never authorized to 
excuse a member at his own request or in the absence 
of a challenge. 
/> r The Grounds of challenge, — The principal 
grounds of challenge in the military law and practice 
are the following: 

1. Opinion formed or expressed. — The opinion, to con- 
stitute valid cause, must be on the merits of the case — 
that is to say, on the question of guilt or innocence. A 
decided opinion expressed necessarily disqualifies; but it 
is not essential that the opinion should have been ex- 
pressed, provided it be fully formed in the mind. It 
need not then proceed from ill-will, but may be honestly 
entertained. It must also be a decided opinion — not a 
mere transient impression or hypothetical view. If not 
absolutely positive, the test which has been applied to 
it in the civil courts is, whether it be so fixed as to re- 
quire evidence to remove it. If it be such, the safer 
course is to hold that it constitutes a valid objection. 
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2. Personal prejudice or hostility, — This ground of 
challenge is sustained by proof of language or conduct 
on the part of the member evincing a decidedly unfavor- 
able estimate of the accused, or decided bias against 
him. Thus it was held good cause of exception to a 
member that he had applied contemptuous and degrad- 
ing epithets to the accused (a soldier) on the occasion 
of his arrest. So, a decided expression of opinion by a 
member as to the unfitness of the accused (an officer) 
for any official position was held to charge him with 
sufficient prejudice to constitute ground of challenge. 
Prejudice may also be implied from the relation of the 
member toward the subject-matter of the charge, as 
where the violence or other misconduct for which the 
accused is to be tried was aimed at the member himself 
or resulted to his injury. So, decided personal animos- 
ity, from whatever cause arising, exhibited or entertained 
toward the accused by a member, has always been held to 
constitute abundant ground of challenge, unless the hos- 
tile feeling has wholly ceased to exist prior to the trial. 

3. Having preferred the charges. — This is valid ground 
provided the member has acted, not ministerially under 
the orders of a superior, but as the actual accuser. In 
such case indeed the preferring is but an instance of the 
expression of an opinion upon the merits. The objection 
is still stronger where the offence charged is one which 
was committed against the preferrer himself. 

4. Being a rnaterial witness, — The mere fact that a 
member of the court is a material witness in the case is 
not per se sufficient to exclude him on challenge. Thus 
he may be called to testify as to character, or as to some 
interlocutory matter of inferior importance, without 
affecting his capacity to act impartially on the trial. 
But where, having knowledge of the merits of the case, 
he has been summoned, or is to be used, as a material 
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witness to the same, it will in general be safer to " ex- 
cuse " him if objected to on this ground. 

5. Interest — Having a right to promotion. — A member 
of a court-martial, like a juror, is properly challenge- 
able if he has a direct personal interest in the fact or 
question involved or to be decided — i.e., if any reason- 
ably certain substantial advantage or detriment may 
result to him from the event of the proceeding. The 
ground of interest, however, has rarely been urged upon 
military trials, except where objection has been taken 
by an accused officer to a member on the ground that 
he would be entitled to promotion hy seniority if the 
accused were dismissed the service as fche result of the 
sentence of the court. This objection is especially ap- 
posite in cases where a sentence of dismissal is manda- 
tory upon a conviction of the offence charged. 

That a member will by the dismissal of the accused 
be merely advanced one " file '^ or number in the line of 
seniority toward promotion, will in the majority of cases 
be too remote an interest to form a valid objection. 
Gases, however, may occur in which such interest is not 
thus remote, and the court may in its discretion prop- 
erly sustain the exception — as where the number to 
which the member will be advanced is the first in the 
line of promotion to a higher grade ; or where it is 
the second, and the senior officer at the head of the list 
is soon to be retired, or, by reason of the compulsory 
retirement of a common senior or otherwise, to be pro- 
moted. 

6. Intimate personal relations. — This is not a frequent 
ground of objection in the military practice. , Where, 
indeed, a member of a military court is in fact subject 
to be biased by any intimate friendly, social, or other 
personal relation binding him to the accused, he should 
be set aside upon tne challenge of the judge advocate 
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with the same reason that a member subject to be biased 
by a hostility entertained towards the accused should be 
set aside upon an objection interposed by the latter. 

7. Having taken part in a former trial or inquiry. — 
This ground of challenge, which is but another aspect 
of the general subject of challenge for opifiion, may be 
presented on four different occasions, as follows: (1.) 
Participation in a former trial of the same case, — A 
member of a court-martial who has taken part in a for- 
mer trial {i,e,y an investigation which has resulted in a 
finding) of the same case, will necessarily be excluded on 
challenge. Where, however, the former proceedings were 
terminated before a finding was reached, the member 
will properly be excluded only when it appears that the 
effect of such proceedings has been to bias his judgment. 
(2.) Participation in a former trial of a different case 
involving the same or a similar question, — This, in mil- 
itary as in civil cases, is or is not a sufficient objection, 
according to circumstances. While it is not per se valid 
ground of challenge to a member that he has taken part 
in a previous trial of the accused for a similar offence, or 
in a trial for the same offence of another officer or soldier 
between whom and the present accused there has been 
criminal concert or combination, yet if the previous 
hearing has induced the formation of an opinion as to 
the guilt or innocence of such accused, the member is of 
course properly subject to exception. (3.) Having been 
a member of a previous court of inquiry which investi- 
gated the charges to be tried, — In the practice of Ameri- 
can courts-martial this has invariably been regarded as 
valid cause for challenge ; the challenged member being 
subject to objection in the same manner as is a member 
of a petit jury who was a member of the grand jury which 
found the indictment. (4.) Having served on a regi- 
mental court from which an appeal is taken, — It is settled 
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law that in the case of an appeal, under the provisions 
of the 30th Article of War, from a regimental to a gen- 
eral court, a member who has acted on the former court 
will necessarily be excluded from the latter upon chal- 
lenge. This for the reason that the regimental court, in f 
every such case, has not only formed but expressed a 
fipecific opinion and conclusion. The Article here re- 
ferred to will be considered in a subsequent Chapter, 
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CHAPTER XII. 

ORGANIZATION, ARRAIGNMENT,. PLEAS AND 

MOTIONS. 

The Organ^ization. 

y^ The swearing of the court.— The accused (and 
judge advocate) having fully exercised, or been afforded 
an opportunity to exercise, the right of challenge, the 
members (if at least five in number) proceed to complete 
their organization as a court, for the trial, by formally 
qualifying themselves as prescribed in the 84th Article 
of War, which is as follows: 

^' The judge advocate ^hall administer to each member 
of the court y before they proceed upon any trial, the fol- 
lowing oathy which shall also be taken by all members of 
regimental and garrison courts-martial : ' You, A, B., do 
swear that you will well and truly try and determine, 
according to evidence, the matter now before you, between 
the United States of America and the prisoner to be tried, 
and that you will duly administer justice, without par- 
tiality, favor, or affection, according to the provisions of 
the rules and articles for the government of the armies 
of the United States, and if any doubt should arise, not 
explained by said articles, then according to your con- 
science, the best of your understanding, and the custom 
of war in like cases; and you do further swear that you 
will not divulge the sentence of the court until it shall be 
published by the proper authority, except to the judge 
advocate; neither will you disclose or discover the vote or 
opinion of any particular member of the court-martial 
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unless required to give evidence thereof, as a witness, by 
a court of justice, in a due course of law. So help you, 
God/ " 

This oath must be administered and taken before pro- 
ceeding upon "any trial" — i,e., before each separate 
trial. Swearing a court generally at the outset for all 
the cases to be tried by it is not a compliance with the 
Article, and is legally insufficient. 

The form of administering the oath is as follows: The 
members and the judge advocate having risen in their 
places, the latter reads aloud the form, prefacing it by 
addressing the members by name and rank as given in 
the convening order, as follows — " You, A. B., Colonel, 
etc., C. D., Major, etc., E. F., Captain, etc. (and so on), 
do severally swear that you will well and truly try and 
determine," etc.; each member properly keeping his 
right hand raised during the reading, or assenting at the 
end by an inclination of the head. 

A member not present at the organization, but taking 
his seat later in the day or on another day, must be then 
separately sworn; and so must a member subsequently 
added to the court by the convening authority. 

As authorized by Sec. 1, E. S., any member who objects 
to be sworn, may be affirmed; the word " affirm" in the 
place of " swear'^ being used in addressing him, as his 
name occurs in the order of rank, thus : " You, A. B., 
C. D., etc., do severally swear, and you, E. F., do affirm, 
etc." A member — like a witness (as indicated in Chap- 
ter XIII — may be allowed to accompany the ceremony 
of the oath by any form not inconsistent with the direc- 
tions of the Article by which the oath may in his estimate 
be rendered more obligatory as to himself. 

The oath of the judge advocate, prescribed by Art. 85, 
and taken after the administration of the oath to the 
i^iembers, has already been referred to. 
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^ 1 Obligration of members' oath.— The engage- 
^^ents which a member assumes in being sworn are : 

1. To ^*try and determine according to evidence/^ — 
Here the member binds himself not to be influenced by 
any private knowledge or extraneous information which 
he may have in regard to the case, but to decide it by the 
testimony, oral and written, which may be duly laid 
before the court : 

2. To try^ etc:, "tJie matter now before^' the court, — 
The members, therefore, as has already been pointed 
out, cannot, after being sworn, legally entertain new or 
additional charges or specifications setting forth offences 
other than those " before " them at the organization : 

3. " To duly administer justice without partiality, 
favor, or affection.** — This is the obligation, express or 
implied, of all judges, and secures, or should secure, for 
the accused, however grave the charges, a perfectly fair 
trial and full opportunity to make defence : 

4. To administer justice, etc., " according to " theAr^ 
tides of War. — The member here undertakes to admin- 
ister justice, not according to his own private views of 
justice or his personal opinion as to what the law should 
be, but in strict compliance with the actual statutory 
pr6visions of the military code relating to the offence 
or offences charged: 

5. In case of doubt, to administer justice according 
to his conscience, best understanding, and the custom of 
war. — In certain cases the Articles of War fail fully to 
define the offence made punishable, and in most cases 
do not prescribe a particular sentence to be imposed in 
any event, but leave the punishment in a measure to the 
discretion of the court. In such cases of "doubt,'* the 
member will be guided by his " conscience '* — (i.e., his 
moral sense, or natural feeling of justice), and his 
*' best understanding " (or intellectual faculty) — in de- 
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termining whether the accused was actuated by the 
guilty animus essential to the offence charged, and in 
estimating the amount of criminality involved in the 
act and thus the measure of punishment adequate 
thereto. He will also, where necessary or appropriate, 
recur to the custom of war or military usage, as indicat- 
ing whether certain acts are to be considered as consti- 
tuting a certain offence, whether a certain defence is to 
be regarded as valid and sufficient, whether a particular 
punishment is or not sanctioned by the practice of the 
service, etc. : 

is. Not to divulge the sentence lefore it is duly pub- 
lished, or disclose the vote or opinion of any membery 
unless required to do so as a witness before a court of 
justice in a due course of law. — The few violations of 
this obligation which have occurred in practice have 
consisted mainly in statements made in the record of 
the court; as a statement, for instance, that the vote 
was unanimous, or that all the members concurred in 
the finding or sentence, or in a vote on a single charge 
or specification. It is as much a violation of this en- 
gagement for a member to disclose his own vote as to 
disclose the vote of another member. The disclosure 
of the vote or opinion of a member or members upon 
any material interlocutory question, raised during the 
trial and passed upon by the court when cleared for 
deliberation, would also be a substantial violation of the 
obligation assumed by this clause of the oath. 

While the members, by this clause, are precluded 
from divulging the sentence only, it is clear that a mem- 
ber could not properly divulge the fact of an acquittal. 
Such a disclosure would not indeed be a violation of the 
oath, but, as indicated in considering the obligation of 
the judge advocate under the 85th Article, it would be 
a breach of official trust and duty, and would constitute 
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all ojffence under Art. 62. By the term "court of jus- 
tice/^ as employed in connection with the words — " in a 
due course of law," was evidently intended a civil or 
criminal court of the United States, or of a State, etc. 

Upon -the taking of the oath by the members, the 
court is duly organized for the trial, and the presiding 
officer may, properly, make formal announcement to 
that effect. 



'^ry The Arraignment. 

Form of arraignment.— The next proceed- 
ing is the formal arraignment of the accused. Arraign- 
ment is the calling upon the accused to answer to the 
charges upon which he is to be tried. In the practice 
of courts-martial it consists in first reading to the 
accused all the charges and specifications, and then 
demanding of him whether he is guilty or not guilty of 
each, separately and in order. The order pursued, 
where there are several charges, is to arraign first on 
the 1st, 2d, and succeeding specifications of the First 
charge, and then on that charge; next on the separate 
specifications of the Second charge, and then on that 
charge; and so with the rest. In our practice the ar- 
raignment is conducted by the judge advocate, both he 
and the accused properly standing during the coremony. 
Where two or more prisoners are to be tried together 
on joint charges, each is separately arraigned. 
* If the charges are numerous or elaborate, and the 
accused is fully acquainted with tneir contents, he may, 
with the consent of the court, waive their reading, and 
state his plea or pleas in brief, without a resort to the 
specific questions and answers indicated; the ceremony 
of arraignment being thus simplified. 
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>" Standing mute. — The accused may indeed re- 
fuse to plead or answer at all to the arraignment, or— in 
legal phrase— may " stand mute/' Contingencies of this 
sort are provided for in the 89th Article of War, as fol- 
lows: " When a 'prisoner arraigned "before a general 
court-martial^ from obstinacy and deliberate design, 
stands mute, or answers foreign to the purpose, the 
court may proceed to trial and judgment, as if the pris- 
oner had pleaded not guilty'^ 

On such occasion as that described in the Article, the 
court may be of opinion that the conduct of the accused 
proceeds not from " obstinacy '^ or "deliberate design" 
but from insanity or defective intelligence. In such a 
case it should suspend the proceedings and report the 
facts to the convening authority, for such action as he 
may think proper to take or to recommend to be taken 
by the Secretary of War — as, for example, a discharge 
from the service, or a committal to the Government 
Hospital for the Insane. If the refusal to plead be 
accompanied by menace or disorder, the court may be 
justified in proceeding under Art. 86. 



'y 



Pleas. 

Plea of Gnilty or Not Guilty.— The usual 
response to the arraignment is a plea of guilty or not 
guilty, or guilty to some of the charges or specifications 
and not guilty to others. In this plea also the accused 
may except a part of the allegations. Thus he may 
plead guilty to a specification except as to some aver- 
ment or averments of fact, or as to a word or words ex- 
pressive of the intent charged, and to this or these not 
guilty ; or he may plead not guilty to a specification 
except as to some portion which is admitted, and to this 
portion guilty. So, this plea may be similarly qualified 
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if the accused be charged with a specific offence which 
involves and contains a certain lesser offence. Thus, if 
charged with desertion, he may plead guilty to the speci- 
fication except as to such words or allegations as impute 
desertion (substituting if necessary words describing 
the lesser offence), and to the charge not guilty, but 
guilty of absence without leave. 

The accused may plead guilty of the specification but 
not guilty of the charge. But the converse plea of 
not guilty of the specification (or specifications) but 
guilty of the charge is incongruous and wholly inad- 
missible. 

The plea to a charge or specification of '^ guilty hut 
loitliout criminality,^^ though sometimes admitted in 
practice, is irregular and contradictory and not to be 
favored. It is practically equivalent to "not guilty,^^ 
and should properly be made in this form. 

An accused who has pleaded not guilty may be per- 
mitted by the court to withdraw his .plea and substitute 
the plea of guilty, and also vice versa, 

A plea of guilty, though a confession, does not neces- 
sarily shut out testimony. Where required for deter- 
mining the actual criminality of the offender and the 
proportionate measure of • punishment which should be 
imposed and executed, evidence of the circumstances of 
the offence will properly be taken by the court, nothwith- 
standing such plea. 

The effect of the plea of guilty or not guilty is to 
waive any defects of form in the charges or specifica- 
tions. A substantial defect, however, going to the suffi- 
ciency of the charge as a statement of a military offence, 
is not waived. Nor, of course, can any such radical 
defect as an illegality in the constitution of the court, 
or an absence of jurisdiction of the offence or the person, 
be done away with or lessened by this plea. 
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Special Pleas. — The special pleas, or, as they are 
sometimes termed, pleas in bar, in contradistinction to 
the plea of not guilty (which is known as the plea of 
the general issue), are the following, viz. :(|)The Plea to the 
Jurisdiction ;t2)fche Plea of the Statute of Limitations ; 

(s^he Plea of Former Trial for the same offence ; and the 

(y)Plea of Pardon. 
/ The Plea to the Jurisdiction.— This is a spe- 
cial plea, most appositely made upon the arraignment, 
to the effect either that the person of the accused, or the 
offence charged, is not within the jurisdiction of the 
court. That this plea is one which may legally be made 
and entertained is now fully settled in our military law. 
In other words, a court-martial is authorized to pass 
upon the question of its own authority to ]fMMlfeiP^ 
try under the convening order, although its conclusion — 
here as elsewhere —is, of course, subject to the approval 
or disapproval of the convening authority. 

This form of special plea, however, need not here be 
dwelt upon. In Chapter VI., under the title of the Ju- 
risdiction of General Courts-martial, have already been 
fully exhibited the occasions and grounds for such plea 
in general, and in Chapter XVIII. are indicated the 
special grounds upon which the same may be offered 
upon a trial before an inferior court. The situations 
and circumstances, therefore, which justify this plea 
need not here be reiterated. 
The Plea of the Statute of Limitations — 

" Art. 103. — The military statute of limitations — i.e., the 
statute which limits the time within which a military 
offender may be made liable to trial and punishment, is, 
as already indicated in Chapter VI., the 103d Article of 
war, as amended and added to by the Act of April 11, 
1890. The original Article is as follows : " No person 
shall ie liable to be tried and punished by a general court- 
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martial for any offence which appears to have ieen com- 
mitted more than two years before the issuing of the 
order for such trial, unless, by reason of having absented 
himself, or of some other manifest impediment, he shall 
not have been amenable to Justice within that period" 
The following is the amendment, relating to desertion 
only — "JVb person shall be tried or punished by a court- 
martial for desertion in time of peace and not in the 
face of an enemy, committed more than two years before 
the arraignment of such person for such offence, unless he 
shall meanwhile have absented himself from ^ the United 
States, in tvhich case the time of his absence shall be ex- 
cluded in computing the period of the limitation: 
Provided, That said limitation shall not begin until the 
end of the term for which said person was mustered 
into the service," In general, therefore, when an accused 
18 brought to trial for an offence committed more than 
two years before the date of the order convening the 
court, or, in a case of desertion in time of peace, more 
than two yeai'S after the end of his term of enlistment, 
he may specially plead that the statutory limitation has 
taken effect in his case and that he is not amenable to 
trial. The claim that the limitation has taken effect 
may also be availed of as a matter of defence under the 
general plea of not guilty. 

Exceptions in the Article. — The original Article ex- 
cepts from the limitation those cases in which, either 
" by reason of having absented himself,'^ or by reason of 
" some other manifest imped iment,^^ the offender " shall 
not have been amenable to justice " within the period of 
the two years. The absence here indicated has been 
defined by a United States Court as being "such an 
absence as interposes an impediment to the bringing of 
the offender to trial and punishment. It means absence 
from the jurisdiction of military courts — that is, absence 
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from the United States^ i.e. the same absence as that 
specified in the AmendnienL The term " other mani- 
fest impediment/' as defined by the same Court, refers 
to such conditions as the being held as a prisoner of 
war in the hands of the enemy, or the being imprisoned 
under the sentence of a civil court upon conviction of 
crime, — during the whole or a portion of the period of 
limitation. The status, to constitute an " impediment 
in the sense of the Article, must be one which precludes 
the military authorities from subjecting the party to 
the military jurisdiction. Absenting himself from the 
United States being the sole impediment recognized in 
the Amendment, the mere fact that a soldier, upon de- 
serting, has enlisted in the Navy or Marine Corps, will 
not constitute such an impediment, because, while so 
enlistee^, he is present within the jurisdiction of the 
United States, and within the reach of the military 
authorities. So, the mere fact that such authorities do 
not know, and cannot for the time ascertain, where the 
deserter is, will not constitute an impediment. Nor will 
a concealment of himself or of his identity by the 
deserter, or other fraud practised by him, have such 
effect. 

Proof. — This plea or defence may be supported by the 
designation of the date of the commission of the offence, 
or of the. period of enlistment, as it appears in the speci- 
fication, or, if such date or period does not clearly or cor- 
rectly appear therein, by evidence establishing it. The 
period of the limitation being thus shown, by compari- 
son with the date of the order for the trial or the date 
of the arraignment, to have elapsed, it will devolve upon 
the prosecution to prove the existence of an absence or 
impediment excepting the case from the application of 
the Article. On failure of such proof the plea, or 
defence, must be held sufficient by the court. 
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^ The Plea of Former Trial for the same 
oflFenee.— This is the special plea by which an accused 
party avails himself of the principle incorporated in the 
102d Article of the military code, viz. : " iVb person shall 
be tried a second time for the same offence" 

Meaning of tried. — This Article has a meaning similar 
to that of the clause in the Constitution providing that 
no person shall be " subject for the same offence to be 
twice put in jeopardy of life or limb." The terms "put 
in jeopardy " and " tried " have substantially the same 
signification — viz., prosecuted to a conviction or acquit- 
tal. Whether or not a sentence has been adjudged is 
immaterial, and it is also immaterial whether or not the 
finding has been approved or acted upon. A person, 
therefore, has been tried, in the sense of the Article, 
• when he has been duly found guilty or not guilty by 
a competent court-martial. When thus once found, 
should he be again arraigned for the same offence, he 
may effectually plead a former trial in bar of the second. 
It is otherwise, however, if the first proceeding did not 
reach an acquittal or conviction, but was for any cause 
interrupted and discontinued; or if the court, though 
coming to a finding, was in fact without jurisdiction; 
or its proceedings were for other reason legally invalid. 
" Tried " means not only fully, but legally tried. 

Meaning of " same offence'' — Further, to sustain the 
plea, the two offences, the one proposed to be tried and 
the one previously tried, must be the same in law — Le,, 
must be either — (1) substantially identical; or (2) so 
related, from the fact that one is included and involved 
in the other, .that a conviction or acquittal of the one 
must necessarily convict or acquit of the other. Thus 
a conviction or acquittal of a desertion will be a bar to 
a subsequent prosecution for the offence of absence 
without leave included in such desertion. So an ac- 
quittal or conviction of murder or of robbery will be a 
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bar to a subsequent prosecution for the manslaughter 
involved in the former crime, or the larceny involved in 
the latter. 

But a trial and conviction in a civil couri; of a civil 
offence is not a bar to a prosecution before a court- 
mari;ial for a military offence involved in the same act, 
since the two offences are not " same" but distinct in 
law, and the accused is amenable to trial for both; a 
previous conviction of either not affecting the legality 
of bringing him to trial for the other. 

Proof. — To support this plea, the accused must pro- 
duce, or prove the existence of, the record of a former 
legal conviction or acquittal — unless indeed its existence 
be admitted by the prosecution. The record of a mili- 
tary trial is commonly proved by a copy of the original 
(as filed in the Judge Advocate General's Department, 
or — if a record of an inferior court — at the Headquarters 
of the military Department), authenticated by the legal 
custodian in the form usually practised for the pur- 
pose. Eecords of criminal courts of the United States, 
or of the States or Territories, are proved by copies 
authenticated in the manner and form indicated in 
Chapter XIV., on Evidence. 

Waiver. — The right to plead a former trial, being for 
the sole benefit of the accused, may be waived by him. 
A neglect to interpose this plea on the second arraign- 
ment will be such waiver; as also will be an application 
by the accused for a second trial after the result of the 
first is made known. 

The Plea of pardon. — A pardon is an act of 
grace and mercy presupposing only the commission of 
an offence. An offender may therefore be pardoned 
without having been tried or convicted. When so 
pardoned, he may effectually plead the pardon if sub- 
sequently brought to trial for the offence. Occasions, 
however, of such pardons, and, accordingly, of such 
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plea, are rare. The mo^ eommon instances in our ser- 
vice have been those of ^d^s^rters or absentees claiming 
to have been included in an'Umn^sty, or general pardon 
of such offenders, offered by 1;}i^o President. Pardons, 
as is well settled, may be condiHrmott, i.e., based npon a 
condition or conditions precedent of subsequent; and 
these amnesties have generally proceeded upon the con- 
dition precedent that the party shall vetamf i^nd sur- 
render himself by a certain day, while soraj^'-of them 
have contained the condition subsequent thaf Ji§/shall 
duly perform duty for the remainder of his terii)r,-or 
make good the time lost by his absence, etc. A plf^ar,^ 
therefore, of such a pardon should be accompanied by 
evidence that the party has duly and fully performed 
the condition, or has performed it as far as practicable 
up to the date of the plea. 

What is known as constructive pardon — i.e., action 
not in the form of pardon but having that effect — has 
sometimes furnished occasion for this plea. Thus, 
where a deserter has been restored to duty without 
trial, under par. 128, A. E., " by the authority compe- 
tent to order his trial,^' this action is regarded as a con- 
structive condonation of the offence, and may be pleaded 
in bar of a trial subsequently ordered. 
The subject of pardon will be more fully considered 

r in Chapter XVII. 

^^ Procedure upon special plea. — If a special 
plea interposed by the accused be sustained by the evi- 
dence and allowed by the court, the proceedings are, for 
the time at least, terminated, and the court adjourns, 
the record of its action being forthwith transmitted to 
the reviewing authority. He, indeed, may disapprove 
and order the court to proceed with the trial. Such an 
order, however, will be exceptional: the commander, 
though he may not approve the ruling, will rarely deem 
it expedient to undo the action taken. 



• • 
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If the plea be disallowed by \B^ court, the accused is 
called upon to plead guilty*4r*flot guilty and the trial 
proceeds on the merits. % '*•• * 



• (■ • 
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\ • •/•Motions. 

Upon the aia;aignment and before his plea or pleas, or 
in connectii5tt t^Brewith, the accused will properly make 
such m0tlv^*€ik he may desire to present. The motion, 
if any^ wiirch is interposed at this stage, is commonly a 
14«<5tito*to Strike out, or a Motion for Continuance. 
•.;. l)tl>tion to strike out.— This is a summary and 
ccfnvenient form, especially useful and apposite where 
the charges or specifications are many, and by means of 
which a defect in the pleadings may be removed at the 
outset and the proceedings materially simplified. It is 
in substance a proposition or request to the court to 
have stricken out a particular charge or specification, 
or part of one, on the ground either that the alleged 
offence or offender is not within the jurisdiction of the 
court, or that the charge or specification does not set 
forth a legal offence, or that the one or the other is so 
indefinite that the accused cannot make a proper plea or 
defence thereto, or contains foreign matter to which he 
ought not to be required to respond, or is otherwise 
materially defective. It thus answers the purpose of a 
plea to the jurisdiction, as well as of the demurrer and 
the plea in abatement of the civil practice. It will gen- 
erally be decided summarily by the court, though, if 
evidence be required to sustain it, the same will be al- 
lowed to be introduced as on the trial of any other issue. 
If the specification or charge in question is not so de- 
fective but that it is capable of amendment, the court, 
in granting this motion, will sometimes permit the 
judge advocate to amend rather than eliminate the 
pleading altogether. 
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Motion for continuance.— It is also at the 
arraignment that a " continuance/* or postponement for 
a certain time of the proceedings, will regularly be 
moved for, though the same may also legally and often 
appropriately be asked at a later stage. The subject of 
continuances is regulated by Art. 93, as follows: "^ 
court-martial shall, for reasonable cause, grant a con- 
tinuance to either party for such a time and as often as 
may a2)ear to he just : Provided, That if the prisoner he 
in close con^nement, the trial shall not he delayed for a 
period longer than sixty days" 

A motion for continuance is most frequently based 
upon one of the following grounds — viz. : 1: Absence of 
a material witness; in which case the party moving will 
regularly (or unless the proceeding be waived by the 
other party with the consent of the court) present an 
affidavit of the fact, such as is directed (to be made by 
the accused) by par. 1013, A. R.; 2: Time required to 
obtain the deposition of a distant witness; 3: Absence 
of written or documentary evidence; 4; Time to pro- 
cure counsel; 5: Time to enable the accused to prepare 
his plea or defence; 6; The pendency of other proceed- 
ings in a similar or the same case before another court- 
martial or a civil court; 7; Temporary illness of the 
accused or tlie judge advocate, or of counsel, or of a 
prosecuting or other material witness. 

To sustain the motion it should be established to the 
satisfaction of the court that the alleged ground really 
exists and is such as to justify the continuance. In 
granting the motion the court may reduce the time 
asked for, if it deems the same to be more than is rea- 
sonable. 

A continuance moved for by a party is to be distin- 
guished from an adjournment ; the latter being gener- 
ally resorted to by the court for its own purposes and on 
the motion of a member. 
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CHAPTER XIIL 



THE TRIAL. 



Supposing all preliminary objections, motions, and 
special pleas, if any, to have been disposed of, and the 
accused to have pleaded " not guilty " to at least a por- 
tion of the charges and specifications, — all is now pre- 
pared for the Trial on the merits, the features and inci- 
dents of which will be briefly noticed. 

Hours of session. — The court, having entered 
upon the trial, continues — as enjoined by Art. 94— to 
sit " between the hours of eight in the morning and 
three in the afternoon," and usually daily, Sundays ex- 
qepted, till the proceedings are concluded. There is no 
illegality in sitting on Sunday, but, except in time of 
war, it is rarely done. The hours of session may, ac- 
cording to the same Article, be extended " in cases 
which, in the opinion of the officer appointing the courts 
require immediate example" As all cases of military 
offences may be said in a general sense to require im- 
mediate example, i.e., to call for as speedy justice as can 
reasonably be administered, the discretion here conferred 
upon the convening officer has been liberally interpreted ; 
and the instances in which it is added in the convening 
(or a supplemental) order that the court is authorized 
to sit "without regard to hours,'' are of frequent oc-- 
curence. In such cases the order generally specifies 
that such session is " necessary for the sake of imme- 
diate example,'' or in terms to that effect. 
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^ The general course of proceeding— Oj^ew- 

ing address. — The introduction of the evidence on the 
part of the prosecution, which usually follows upon the 
plea of not guilty, may be, and in difficult or elaborate 
cases very properly is, preceded by an opening, or brief 
introductory statement by the judge advocate. The de- 
fence in turn may be similarly opened on the part of 
the accused. Openings, however, are not common in 
practice. 

Separation and exclusion of witnesses, — Where there 
are numerous or several witnesses, they are properly 
separated by excluding from the court-room at the out- 
set of the trial all except the one about to testify, and 
subsequently permitting only those to be present who 
have fully given their evidence. The judge advocate, 
at the beginning, generally, and properly, notifies the 
witnesses to remain in an ante-room or outside the 
court-room, to await being called in, each in his turn. 
When this has not been done, the president, as the organ 
of the court, will ordinarily preface the hearing by a 
similar direction. Where the precaution has been 
omitted, either party may, at this or a later stage, bring 
the fact, that witnesses who have not yet been examined 
are present, to the attention of the court, which will 
thereupon properly order them to withdraw. From the 
general rule of exclusion, however, are to be excepted 
witnesses summoned as experts, who must often neces- 
sarily hear the evidence which precedes their own as a 
basis for forming their opinions, and also those called 
to testify as to character only. The prosecuting witness, 
if any, is also generally permitted to remain in court 
after he has himself fully testified. 

Introduction and hearing of testimony. — The judge 
advocate now proceeds to introduce and examine his 
witnesses, subject to cross-examination on the part of 
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the accused, and also to offer such depositions and writ- 
ten evidence as he may have to exhibit, and having 
completed his showing announces that the prosecution 
rests. The accused then produces similarly the proofs 
on his side and similarly rests in conclusion. Evidence 
in rebuttal may follow on the part of the prosecution, 
and this, in the discretion of the court, may be succeeded 
on the part of the accused by evidence in reply to the 
same. 

The hearing cannot legally be interrupted except by 
a nolle prosequi or dissolution authorized or ordered by 
the proper superior. The court must duly hear to the end 
all the witnesses offered by either party, provided they 
are competent, and their testimony is material and not 
unreasonably cumulative. Neither party can, by any 
act or objection, shut off the exhibition by the other 
party of evidence pertinent to the proof of his case. 

Qualifying of the witnesses. — The witnesses, standing 
with uplifted hand, qualify by taking in open court the 
form of oath (or affirmation) prescribed in Art. 92. A 
witness, though he be recalled, or after testifying for 
one side be required to testify anew and in chief for the 
other, is never sworn but once, — viz., when he first takes 
the stand. The oath at a trial by a general, regim.ental, or 
garrison court-martial is administered to the witnesses 
(as also to the reporter and interpreter, if any — see the 
forms of oaths taken by them in Circ. 12, H. Q. A., of 
1892) by the judge advocate; this officer, when himself 
appearing as a witness, being sworn by the president. 
In view of the mandatory injunction of the Article, the 
form of the oath may not be departed from; but the 
witness may accompany the form by such additional 
ceremony as may be habitual with persons of his religious 
sect. Thus Eoman Catholics are usually sworn on a 
copy of the Evangelists, with a cross impressed upon or 
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affixed to it, which is kissed by the witness. Jews are 
sworn by the five books of Moses, and in being qualified 
wear their hats. Chinese are now in general sworn by 
the usual form of oath administered through an inter- 
preter, who explains it to the witness, and Indian wit- 
nesses have been sworn in a similar manner. 

' Order and sequence of testimony. — The court will in 
general leave it to the parties — judge advocate and ac- 
cused — ^to introduce their witnesses and written testi- 
mony in such sequence as may be found by them most 
advantageous or convenient. Further', in its discretion 
and in the interest of truth and justice, the court may 
permit material evidence to be introduced by a party 
quite out of its regular order and place. Thus it may 
not only admit evidence at a later period of an examina- 
tion which should regularly have been introduced at an 
earlier, and allow a witness to be recalled for direct or 
cross-examination upon a question or questions inadver- 
tently omitted ; but it may permit a case once closed 
on the part of the prosecution or defence, or on both 
sides, to be reopened for the introduction of testimony 
previously omitted or discovered since the closing. Even 
where the party is chargeable with laches in not offering 
the testimony at the proper time, the court may still 
permit its subsequent introduction if of so material a 
character that its exclusion will leave the investigation 
incomplete. But such departures are not frequent, and 
where new testimony is thus admitted, it must be ad- 
mitted subject to the right of the other party to cross- 
examine and rebut. 

Examination by the court, — It is open to any member 
of the court to put questions to the witnesses for either 
side; but such questioning is, regularly, postponed until 
both the parties have concluded their examinations, and 
is then resorted to for the purpose only or mainly of 
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the elucidation of some part of the testimony which has 
been left obscure. 

The testimony to he in open court. — It is a general rule 
that all testimony, whether oral or written, and whether 
upon the main or an interlocutory issue, is to be intro- 
duced in open court, and that no testimony whatever 
shall be received by the court during a period of delib- 
eration after it has been cleared. Where indeed a ma- 
terial witness stationed at the post at which the court is 
assembled, is unable through sickness or other disability 
to attend, the court may temporarily adjourn to the 
quarters or hospital where the witness may be, and re- 
ceive his testimony taken in the usual manner, the ac- 
cused of course being present. 

Objections to testimony, — Objections, based upon 
grounds to be indicated in the next Chapter, may be 
taken by either party to questions or answers in the 
course of the examination of the witnesses, as also to the 
admission of written evidence. All objections should be 
specific : an objection expressed in general terms only 
(as where the partly simply says — " I object," without 
adding his ground) should not be entertained by the 
court. The raising of objections on technical grounds 
should be avoided as captious and unmilitary. 

To determine whether an objection to testimony is or 
not valid, the court more commonly clears, but objec- 
tions of an unimportant character may be disposed of 
without this formality. 

Reading over of testimony to witness. — ^When a witness 
has fully given his testimony, the same is regularly read 
over to him, and he i« afforded an opportunity to correct 
it if erroneously recorded. 

Reading of daily proceedings. — A customary part of 
the routine of a trial is the reading, at the opening of 
each day^s session, of the proceedings and testimony of 



•" 



^/ 



THE TRIAL. 109 

the previous day, as recorded. At this reading the ac- 
cused is entitled to be present, but he may waive the 
right : vrith his concurrence also a reading may be dis- 
pensed with. / 
J The defence. — It is a principle to be scrupulously 
observed on a military trial that the accused, whatever 
his rank, is not only to be deprived of no right but is to 
be accorded every proper privilege — is in no manner to 
be embarrassed or placed at a disadvantage, but in every 
reasonable degree facilitated — in making his defence. 
As heretofore indicated, he is not to be shackled or 
otherwise restrained as to his person, unless it may be 
necessary to prevent escape or violence. On the trial he 
should be deprived of no material testimony, reasonably 
obtainable either by subpoena, order, or deposition, ^toijS^ 
whether the same be required to present his original 
defence, to rebut or reply to the testimony of the prose- 
cution, to impeach its witnesses, to exhibit matters of 
extenuation, or to establish his own character or record. 
This principle applies with especial force in a case 
where the accused is an enlisted man without counsel. 

Special defences, — Defences vary with the facts and 
circumstances of each case, and with the provisions of 
the Articles under which the charges are laid. The de- 
fences appropriate to charges for some of the principal 
military offences will be indicated in considering the 
separate Articles in Chapter XX. Certain special de- 
fences, however, may well be noted here, as follows : 

Alibi, — This defence consists in a claim that the ac- 
cused was not present at the time and place of the com- 
mission of the alleged offence but was elsewhere. It is 
a defence which, when satisfactorily established, is nec- 
essarily a conclusive answer to the charge. It is, how- 
ever, easily fabricated, and, even when sustained by the 
testimony of bona fide witnesses, is subject to question 
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by reason of possible and natural errors as to dates, hours 
of the day, identity of persons, etc. : it is therefore to be 
entertained with strictness and caution. " A perfect 
alibi must cover the whole time when the presence of 
the prisoner was required ^'^for the consummation of the 
offence. Where, however, it fails to include the entire 
period, it is still to be taken into consideration, and if 
suflBcient to justify a reasonable doubt as to the presence 
of the accused at the time and place of the act, will 
properly induce an acquittal by the court. This defence 
is best tested by a searching cross-examination as to de- 
tails; it may also be effectually assailed by evidence of 
admissions or statements of the accused at variance with 
the claim of alibi. 

The following special defences are significant as estab- 
lishing an absence of criminal capacity or intent. 

Ignorance of fact, — It is a general rule of law that 
ignorance of fact excuses crime; the theory being that, 
where a bona fide ignorance of fact exists, there must be 
an absence of the requisite wrongful intent. But this 
ignorance, to constitute a defence, must be an honest or 
innocent ignorance, and not an ignorance which is the 
result of carelessness or fault. Thus, in a military 
case, it must appear not to have proceeded from any 
want of vigilance, or from failure to make the inquiries 
or obtain the information called for by the obligations 
and usages of the service. 

Ignorance of law. — On the other hand, it is a general 
principle that an ignorance or mistake of law does not 
excuse crime; it being a legal presumption that every 
man is cognizant of the laws of the country in which he 
dwells. This principle is applicable to military persons 
so far as regards their knowledge of and amenability to 
the general law of the land. Such persons also are gen- 
erally to be presumed to have a knowledge of the special 
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law^ and regulations governing the army, as well as of 
the General Orders which have been officially promul- 
gated and of which they are bound from their position 
or circumstances to take notice. In the case of officers 
certainly this rule can scarcely admit of an exception; 
but the question may well arise how far enlisted men 
are to be charged with a knowledge of the Articles of 
War, when they have never had the same read to them, 
(as required by Arts. 2 and 128), or been otherwise af- 
forded an opportunity to become apprised of their de- 
tails. 

Drunkenness, — The common law, though it does not 
indict for mere drunkenness, views it as a wrongful 
act. Crime, when committed by an individual who has 
previously placed himself under the influence of an 
intoxicant, is committed by one who is in the wrong ab 
initio. Hence the established general principle of law 
that voluntary drunkenness furnishes jt?er se no excuse or 
palliation for criminal acts committed during its con- 
tinuance, and no immunity from the penal consequences 
of such acts. Where, however, the intent necessary to 
constitute the specific crime is such that it can only be 
entertained by a person capable of a deliberate purpose, 
-7-as in the case of murder, burglary, or larceny, — the i 

question whether or not the accused was drunk is perti- 
nent as going to indicate whether the crime charged or 
some lesser one was actually committed. In military 
cases the fact of the drunkenness of the accused is gen- 
erally admitted in evidence, not as tending to excuse 
the offence, but as going to indicate the intent or state 
of mind of the offender, and also as affecting the ques- 
tion of the measure of punishment to be adjudged in the 
event of a conviction. Where a deliberate purpose, or 
peculiar knowledge or intent, is necessary to constitute 
the offence, — as in cases of disobedience of orders in 
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violation of Art. 21, desertion, mutiny, cowardice, or 
fraud in violation of Art. 60, — the drunkenness, if 
clearly shown in evidence to have been such as to have 
incapacitated the party from entertaining such purpose 
or intent, will ordinarily properly be treated as consti- 
tuting a legal defence to the specific act charged. In 
such cases, however, if the drunken act has involved a 
disorder or neglect of duty prejudicial to good order and 
military discipline — and such will almost invariably be 
the fact — ^the accused may and should be convicted of 
an offence under Art. 62, thus incurring some adequate 
punishment. 

It is to be noted that drunkenness, to be admitted in 
evidence, or to constitute a defence, need not be caused 
by indulgence in spirituous liquors, but may, with the 
same effect, result from the voluntary excessive use of 
an intoxicating drug. 

Insanity, — Insanity is a disease so perverting the rea- 
son or moral sense or both as to render a person not 
accountable for his acts. It is an exceptional and ab- 
normal status (to be established in general by the testi- 
mony of medical experts), and as the law presumes a 
man to be sane till he is proved to be the contrary, the 
burden of maintaining insanity as a defence in a crimi- 
nal case rests upon the accused. To constitute a 
defence on the ground of insanity it may be made to 
appear, on the one hand either that the accused, in 
committing the offence, did not, from mental derange-, 
ment, comprehend the nature of what he was doing, or 
did not know that he was doing wrong; or, on the other 
hand, that, though aware of the nature and conse- 
quences of his act, as well as of its wrongfulness or its 
illegality, he was prompted by such an uncontrollable 
impulse as not to be a free agent. 

Insanity may be general or partial. It may consist 
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either of an entire or almost entire dispossession of the 
reason, or of some delusion or hallucination only, or of a 
monomania, A partial insanity is no defence where it 
relates to persons or things not connected with the 

* crime charged. Insanity may also be permanent, or 

intermittent or temporary. If the party has lucid 
intervals when he is free from ' the disease, he will be 
responsible for criminals acts committed in such inter- 
vals. If at the date of the crime he has quite recovered 
from a previous derangement, he will be held account- 
able as if such derangement had never occurred. But 
the recovery must be clearly shown, otherwise the pre- 
sumption of law will govern — that insanity once existing 
has continued to exist. 

I "insanity of whatever sort must, to constitute a 

defence, be absolute. No mere caprice or eccentricity, 
however arbitrary or extravagant, can be accepted as an 

^ ^ excuse for crime. 

Insanity may be a defence though resulting solely 
from intoxication. But such insanity, to relieve from 
criminal responsibility, must amount to a fixed mental 
derangement.or delirium existing at the time of the act, 
and incapacitating the party either to appreciate its 
wrongfulness or to resist the impulse to commit it. 

In military cases, where the defence of insanity or 
mental incapacity at the time of the offence is satisfac- 
torily made out, the preferable course is for the court to 
acquit on this ground stated, leaving it to the review- 
" ing authority to take such further action — by having 

[ the accused discharged the service, or sent to the Gov- 

ernment Insane Asylum, or otherwise — as may seem to 
him expedient. 

If at the arraignment or pending the trial the accused, 
though not alleging it as a defence, manifests insanity or 
imbecility, the court will properly suspend proceedings 
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in tlie case, and report the apparent fact to the conven- 
ing commander for such investigation or other action as 
he may see fit to institute. 

Obedience to orders, — That the act- charged as an 
offence was done in obedience to the order, verbal or 
written, of a military superior, is, in general, a good de- 
fence at military law. 

The act, however, must have been duly done — must 
not have been either wanton or in excess of ,the author- 
ity or discretion conferred by the order. Further, an 
order, to constitute a defence, must be a legal order. It 
must emanate from a proper ofl&cer — a superior author- 
ized to give it — and it must command a thing not in 
itself unlawful or prohibited by law. In other words, 
it must be an order which the inferior is bound to obey. 
Unless, however, the order is palpably illegal on its 
face (which will be of the rarest occurrence), the infe- 
rior should presume that it is lawful and authorized and 
obey it accordingly, and in obeying it he can scarcely 
fail to be held justified by a military court. 

It may be added that an order which might not be 
regarded as legal in time of peace, may furnish to the 
inferior obeying it a complete defence in time of war, as 
being warranted by the laws and usages of war. 

Compulsion of the enemy ^ etc. — Where an officer or 
soldier is charged with the crime of having deserted to 
or joined the public enemy in war, or of having associ- 
ated himself with rebels, mutineers, or the like, it is a 
good defence if he can show that he did so under an 
immediate danger of death threatened by the enemy or 
compelling party, or under other form of restraint and 
compulsion against which it was not physically possible 
for him to make any adequate resistance. Where the 
original compulsion has so overpowered the will of the 
party as to constitute a legal justification, he may yet 
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forfeit his right to have it allowed as a defence by 
voluntarily remaining and acting with the enemy, etc., 

, when he might have escaped. 

V*^ Requirements of military discipline. — As an inferior 
may defend on the ground that his alleged offence was 
committed in due obedience to a legal order of a 
superior, so a superior, when charged with some extreme 
violence or severity towards an inferior, may claim in 
defence that his alleged act was justified by the require- 
ments of military discipline. This defence, however, 
should not be accepted as sufficient by a court-martial 
except in cases where it clearly and satisfactorily ap- 
pears that the insubordination, criminal attempt, or 
misconduct of the inferior, could not have been re- 
pressed or prevented without a resort to the extreme 
measure which is the ground of the charge. In practice 
the striking or otherwise assaulting of soldiers, and the 
infliction upon them of summary and unauthorized 
punishments, by officers, have repeatedly been made the 
occasion- of trials by court-martial, and, where not 
proved to have been fully justified by the demands of 
discipline, have induced severe sentences, or, if not thus 
visited by the courts (which in some instances have 
shown themselves too indulgent to the accused), have 
called forth severe reprobation from the reviewing com- 
manders. Personal violence employed by an officer 
against an inferior, by the use of the fist, the sword or 
otherwise, is always an extreme measure, and must con- 
stitute a serious military offence when resorted to in a 
case where an emphatic and dignified command, or an 
immediate arrest ordered, would have repressed the 
insubordination. And the principle governing such 
cases is of course to be applied with especial strictness 
to those in which, in the enforcement of discipline, life 
has been taken, In all cases indeed of this general 
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class it should be satisfactorily established that the act 
was imperatively called for by the necessities of disci- 
pline at the time; that to all appearance, or in all reason- 
able probability, the mutineer or rioter could not have 
been repressed, the escaping deserter or prisoner recap- 
tured, the assailant subdued, or the insubordinate infe- 
rior restrained or made subordinate, by any less extreme 
measure than that actually employed. Otherwise the 
defence should not be accepted as sufficient. And in 
time of peace the superior should be held to a stricter 
responsibility than in war. 

The concluding statement.— The testimony 
on both sides being concluded, either party or both 
parties — the accused /r^^ in order and the judge advo- 
cate after him — may present a closing " statement " or 
address to the court, which may be oral, but is common- 
ly read from a writing, to be subsequently entered in the 
record or attached to it as an exhibit. The statement, 
which is usually read by the party or his counsel, may 
consist of a brief summary or version of the evidence, 
with such explanation, or allegation of motive, excuse, 
matter of extenuation, etc., as the party may desire to 
offer. It may embrace, with the facts, a presentation 
also of the law of the case and an argument both upon 
the facts and the law. The " statement,'^ however, is of 
course not testimony , and cannot be introduced or con- 
sidered as such. 

A very considerable freedom is allowable here within 
certain limits. The accused, for example, in his state- 
ment may sharply criticise the testimony as given by 
the adverse witnesses, and their apparent or supposed 
animus in giving it, as well as the conduct, motives, etc., 
of the persons through whose acts or at whose instance 
he has been brought to trial, and especially those of the 
actual prosecutor or responsible accuser. And evidence 
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of malice on the part of the latter will justify an in- 
creased asperity of comment. But between animadver- 
sion of this character and defamatory personalities a line 
should be drawn, and the latter should not be permitted. 
Further, a proper consideration for the discipline and 
established military relations of the service shcmld ex- 
clude from the statement gratuitously disrespectful lan- 
guage toward superiors or the court, or other form of 
insubordinate expression. Where the statement mani- 
festly exceeds a reasonable freedom, and offends in 
either of the particulars above indicated, the court may 
properly warn the accused that he is transcending the 
proprieties, and if he persists or does not withdraw the 
objectionable portion, may decline to allow him to pro- 
ceed or refuse to admit the statement into the record. 
O.. Contempts — Art, 86.— In the course of the trial it 
" may occur that the accused, or a witness, or other person 
present, military or civil, may say or do something in 
the nature of what is known to civil courts as contempt 
of court. This contingency is provided for by the 86th 
Article of War, as follows: "A court-martial may pun- 
ish, at discretion, any person who uses any menacing 
words, signs, or gestures, in its presence, or who disturbs 
its proceedings by any riot or disorder/' 

Effect of the Article, — The Article thus authorizes the 
punishment only of '^direct'' contempts — i.e., threat- 
ening language, gestures, etc., or disorderly conduct, 
either in the presence of the court or so near the court- 
room as materially to disturb the proceedings. " Con- 
structive " contempts — the other kind recognized in the 
civil practice — i.e., acts committed at a distance from 
the court or beyond its precinct, or which, involving 
no actual disorder, operate to obstruct the due ad- 
ministration of justice 'such, for example, as a re- 
fusal or neglect of a witness to appear when duly sum- 
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moned, or his refusal to testify when called to the stand)^ 
would not be punishable by a court-martial under Art. 
86, though the same might well constitute offences 
under Art. 62. 

Procedure. — On the occasion of a contempt, the court 
suspends the proceedings, and calls upon the accused, 
who is properly entitled to a hearing, for such excuse or 
explanation of his conduct as he may have to offer. If 
he has none, or fails to tender a satisfactory justification 
or apology, the court proceeds to. adjudge a punishment. 
The action of the court not being a. trialy no formal 
charge or arraignment is required. 

Punishment for contempt, — The punishment appro- 
priate and usual for contempt is either a fine or forfeit- 
ure of pay, of small or moderate amount, proportioned 
to the nature of the offence and rank of the offender, or 
imprisonment for a certain number of days or hours in 
the guard-house or in quarters. The punishment, if a 
fine or forfeiture, may be executed through the orders 
of the reviewing officer, in passing upon the proceedings, 
in the same manner as a sentence. If the punishment 
consists in imprisonment or other bodily restraint, it 
may be executed through the order of the convening 
authority, upon a reference and report of the facts to 
him by the court, if he is near at hand or readily acces- 
sible. If not, the court, which is incapable of executing 
its own mandate, may apply in the first instance to the 
post or other immediate commander who will execute 
the judgment with the same propriety and, legality as he 
executes the arrest of the accused under the charges, 
furnishes the court with a guard, or performs any other 
ministerial function in aid of its proceedings. 
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CHAPTER XIV. 

EVIDENCE. 

Courts-martial will in general properly observe the 
rules of the law of evidence as recognized and followed 
by the criminal courts. The purpose, however, of a 
court-martial is to fully investigate charges and arrive 
at justice; and where a rigid enforcement of a technical 
rule of evidence will result in shutting out material 
facts or obstructing a thorough investigation, the court 
will be justified in departing from a strict observance of 
such rule. Proper occasions indeed for such departures 
will not be frequent in practice. 

The subject of this Chapter will be presented under 
the separate heads of : I. Proof in General; II. Ad- 
missibility of Evidence; III. Oral Testimony; IV. 
Written Testimony. 

I. Proof ik Gen^eral. 

Under this head will be noticed: 1. What is to be 
proved; 3. How much is to be proved; 3. What is to be 
presumed ; 4. What is to be judicially taken notice of. 

1. What is to be proved, — Crime is made up of 
act and intent, and upon every criminal trial there are 
to be established three principal facts — viz,. That the 
act charged as an offence was really committed; That 
the accused committed it; That he committed it with 
the requisite criminal intent. 
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Proof of the commission of the act, — The corpus de- 
licti, so-called, or the fact that the alleged criminal act 
was committed by some one, is, as Sr separate fact to be 
prwF«d, especially illustrated in cases of homicide and 
larceny, and, at military law, in cases of the offences of 
false muster, mutiny, sending a challenge and relieving 
or communicating with the enemy, and of the crimes 
made punishable in Art. 58, and the frauds, etc., de- 
scribed in Art. 60. Here the fact that a person has been 
unlawfully killed, that property has been unlawfully 
appropriated, that a false return or muster has been 
made, that arms, clothing, etc., have been sold or 
through neglect lost, that a mutiny has occurred, that a 
challenge has been sent, that the enemy has been re- 
lieved, that a fraudulent claim has been presented, etc., 
is a distinct and primary fact to be established inde- 
pendently of the fact of the agency of the accused. 

Proof of the agency and identity of the accused. — 
This, as a principal fact, is especially material to be 
clearly shown where the offence was committed secretly 
or in the night time, or where the accused was a stranger 
to the witnesses, or was one of a number of persons as- 
sociated together or (by reason of their similar dress or 
otherwise) not readily distinguished from each other. 
In the cases of some of the military offences, as desertion, 
cowardice, drunkenness on duty, sleeping on post, etc., 
the agency of the accused is so connected with the act 
done that the proof of the latter is also proof of the 
former. 

Proof of the intent. — In respect to the element of in- 
tent , crimes are distinguished as follows: those in which 
a distinct and specific intent, independent of the mere 
act, is essential to constitute the offence; and those in 
which the act is the principal feature, the existence of 
the wrongful intent being simply inferable therefrom. 
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Of the former are murder, larceny, burglary, desertion 
and mutiny; of the latter arson, rape, perjury, disobed- 
ience of orders, drunkenness on duty, neglect of duty. 
In cases of the former class the characteristic intent 
must be established affirmatively as a separate fact; in 
the latter class of cases it is only necessary to prove the 
unlawful act, for every man is presumed in law to have 
intended to do what he actually does, and the burden 
of proof is upon him to show the contrary. 

Under the head of the Defence, in the last Chapter, 
we have considered certain facts and conditions, the 
effect of the proof of which is to negative the existence 
of the element of wrongful intent in alleged crime, or rV 
to show an incapacity to entertain such intent. 
-^ 3. How much is to be proved. — In a civil / 
action the plaintiff needs in general but to make out a 
prima facie case, or to offer evidence materially prepon- 
derating over that of the defendant, to give him the 
verdict or judgment. But the quantity of the proof 
required (on the part of the prosecution) is considerably 
greater upon criminal trials, where there exists always 
in favor of the accused the presumption of innocence — 
a presumption from which results the familiar rule of 
criminal evidence that to authorize a conviction, the 
guilt of the accused must be established 'beyond a reason- 
able doubt. By "reasonable doubt ^^ is intended not 
fanciful or ingenious doubt or conjecture, but substan- 
tial, honest, conscientious doubt suggested by the mate- 
rial evidence in the case. What is required by the rule 
is not an absolute or mathematical but a moral certainty. 

This rule applies alike to each of the three main facts 
to be established upon a trial — the corpus delicti, the 
identity of the accused with the real offender, and the 
requisite criminal animus. Each must be proved be- 
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yond a reasonable doubt. The rule is equally appli- 
cable to military as to civil prosecutions. 

3. What is to be presumed.— The subject of 
presumptions is a most important part of the law of 
evidence. Every crime which is established by circum- 
stantial evidence (as nearly every crime in - fftot is ki 
whoftfor in part) is established by presumptions; and 
a distinguished judge has said of Proof itself that it 
is ^^ nothing more than a presumption of the highest 
order.^' 

Presumptions are most simply divided into presump- 
tions of law and presu7nptions of fact. Presumptions 
of law are the conclusions or general principles which 
are arrived at by the law itself, and accepted by the 
courts without evidence, or in the absence of evidence 
to the contrary. Among the most familiar are — the 
presumption that every sane person, who is a free agent, 
contemplates the natural and probable consequences of 
his own acts; the presumption in favor of the sanity of 
persons in general; the presumption in favor of the inno- 
cence of every person accused of crime; the presumption 
of ownership arising from the open continued possession 
of property; the presumptions as to public officers (mili- 
tary as well as civil,) that they are legally in office, and that 
they properly perform their official duties. Presump- 
tions of fact are simply inferences as to the existence of 
a fact derived from some other fact or facts — inferences 
not deduced by the law but by human reason. Varying 
with the circumstances of every case, they are not pecu- 
liar to judicial investigations, but illustrate the ordinary 
operations of the intellect in arriving at conclusions in 
general. Applied to criminal cases, they are inferences 
as to the fact of the guilt or innocence of the accused 
deduced from minor facts and circumstances, physical 
and moral. Presumptions of fact, however, may be ex- 



f 



EVIDENCE. 123 

culpatory as well as inculpatory, and the former may 
be availed of by the defence equally as may the latter 
by the prosecution. 

^Oq 4. What is to be judicially taken notice 

of, — There are, further, many facts which are so pub- 
lic or notorious that the courts will " taJce notice of" the 
same, i.e., accept* them as actual and existing, without 
proof. Thus courts will take judicial notice of the 
Constitution, public statutes and executive proclama- 
tions, the system and framework of the Government, 
the powers of the President and of the heads of the 
executive departments, matt-ers of public history, the 
geographical features of the country, the situation of 
military departments, posts, etc. Military courts will 
also accept as authentic, without proof of their author- 
ity, the duly published orders and circulars emanating 
from the War Department or Headquarters of the Army, 
or from the headquarters of the different military divi- 
sions and departments. So, inferior courts will properly 
take judicial notice of the formal published orders of 
the commander of the regiment or post. Facts within 
the common observation and knowledge of mankind will 
also be judicially taken notice of without proof by mili- 
tary equally as by civil tribunals. ^ 

II. Admissibility of Evidekoe. 

This subject will be considered under the following 
heads: 1. General rules governing the admission of 
testimony ; 2. Hearsay ; 3. Confessions ; 4. Evidence 
excluded from considerations of public policy. 

1. General rules governing the admis- 
sion of testimony. — These rules (which are the 
more directly illustrated by the testimony on the part of 
the prosecution) are the following: (1.) The evidence 
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must be relevant; (2.) The burden of proof of guilt is al^ 
ways on the government; (3.) The best evidence must 
be produced of which the case is susceptible. 

The evidence must le relevant, — The testimony offered 
by the prosecution, whether oral or written, must be 
relevant — that is to say, must be apposite to the material 
averments of the charge and be such as to establish or 
tend to establish the commission of the offence alleged; 
otherwise it may be objected to as " irrelevant " or " im- 
material,^^ and upon such objection will in general 
properly not be admitted by the court. The testimony 
to be admissible need not indeed directly- or immediately 
sustain the charge, provided it merely "constitutes a 
link in the chain of proof ;^^ and evidence offered which 
is seemingly irrelevant and is objected to as such may 
yet be admitted by the court, if persuaded that it will 
be rendered relevant by other testimony to be subse- 
quently introduced. Upon the defence, not only is such 
testimony relevant as goes to sustain the denial or 
other defence offered, but also such as may establish 
good character, or avail to extenuate the punishment in 
case of conviction. 

The burden of proof of guilt is ahvays on the prose- 
cution. — It is a rule of evidence that " the obligation of 
proving any fact lies upon the party who substantially 
asserts the affirmative of the issue.^^ And upon a crim- 
inal trial, where there stands at the threshold the 
presumption of the innocence of the accused, and the 
affirmative of the issue is thus necessarily asserted by the 
Government, the burden is imposed upon the prosecu- 
tion of proving the existence of every material fact 
recjuired to establish the offence charged. 

The best evidence must be produced of which the case 
is susceptible, — The rule that proof is to be made by the 
highest existing evidence is one of quality, not of 
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I quantity. It does not require that the greatest aDionnt 

of evidence should be accumulated for the proof of any 
fact, but only that every allegation should be established 
by the hest—ih.2A, is to say, most authoritative and 

^ legally satisfactory— evidence available in the case. 

Where evidence is offered which is manifestly secondary 
— Le.y such as indicates the existence of higher evidence 
for which it is clearly only a substitute, the substitu- 
tional evidence— the higher being attainable — is incom- 
petent, and not to be admitted if objected to. Thus, 
where oral testimony is offered of the contents of a 
writing, and the writing still exists and can practicably be 
introduced in evidence, either as an original or by certi- 
fied copy, the writing itself is the best evidence of its 
contents, and the oral testimony will be subject to 
rejection as secondary. 

There are some exceptions to this rule, or rather cases 
to which it does not apply, — as where a material writing 
desired to be put in evidence has been lost or destroyed, 
or where it is in the possession of the adverse party, and 
he, though called upon to produce it in court, fails to do 
so. In such cases the contents of the writing may be 
or proved by oral testimony. 
^ 2>. Hearsay — Rule of exclusion, — Intimately con- 
nected with the rule 'liiilbi^i^M^^i^ Requiring the pro- 
duction of the " best evidence,'^is that which excludes 
the species of secondary evidence known as hearsay. 
Hearsay has been defined as that kind of evidence 
which "does not derive its value solely from the credit 
to be given to the witness himself, but rests also, in part, 
on the veracity and competency of some other person.^^ 
It is inadmissible, not only on account of its intrinsic 
uncertainty growing out of the fact that it consists of 
matter repeated at second hand, as well as because it 
presumes the existence of better testimony, but especially 
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because it introduces into the case statements not made ^^' 
under oath and the truth of which cannot be tested by S 

the criterion of cross-examination. 

Res gestae not hearsay, — The declarations, exclama- 
tions, etc., of persons made contemporaneously or nearly 
so with the commission of the offence, and going to indi- 
cate how or by whom it was committed, or otherwise 
illustrating its nature, are, when testified to by a witness 
on the stand, not hearsay but original evidence, and are 
admissible as a part of the ''res gestae^'' as they are 
termed, of the transaction. Declarations, etc., offered in 
evidence as res gestae, must be shown to have been volun- 
tary and spontaneous, and made so near in' time to the 
principal occurrence as to preclude the idea of deliberate 
design. 

Exception as to " dying declarations J' — An exception 
to the rule excluding hearsay is recognized in cases of 
homicide, where the law allows the dying declarations of 
the victim of the crime, in regard to the circumstances 
which have induced his present condition, and especially 
as to the person by whom the violence was committed, to 
be detailed in evidence by one who has heard them. It is 
necessary, however, to the competency of testimony of 
this character that the person whose words are repeated 
by the witness should have been in extremis and under 
a sense of impending death— i.e., in the belief that he is 
about or soon to die. It is no objection to the admissi- 
bility of the declarations that they were brought out in 
answer to leading questions, or upon urgent solicitations 
addressed to him by any person or persons; and if, in- 
stead of speaking, he answered the questions by intelli- 
gible signs, these signs may equally be testified to. 
^ s3 3. Confessions — Rules governing their admission 
in evidence, — 1st. A confession cannot properly be ad- 
mitted in evidence till the corpus delicti^ or fact that the 
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alleged criminal act was committed by somebody, is 
proved. 2d. Further, a confession, to be admitted, must 
be offered in its entirety, so that the whole may be taken 
together, and the complete purport may fully appear. 
If a material part is withheld, the part offered should not 
be admitted. A judge advocate upon a military trial 
may desire to keep out of sight a portion of a confession 
because it implicates parties other than the accused ; but 
this is a reason not recognized as sufficient at law, since 
a confession is not evidence against any person (not an 
accomplice) other than the one who makes it. So the 
judge advocate may prefer not to discover a certain por- 
tion of the confession on the ground that it is erroneous 
or unsatisfactory; but this also is not a sufficient reason 
since he is at liberty to contradiqt such portion by other 
evidence. He must, th jref ore (unless objection is waived), 
introduce the entire confession or wholly withhold it. 
3d. But the most familiar requisite to the admissibility 
of a confession is that it must have been voluntary; 
and this fact must be affirmatively shown by the prose- 
cution in offering it. A confession is, in a legal sense, 
"voluntary^' when it is not induced or materially influ- 
enced by hope of release, pardon, or other benefit, or fear 
of punishment or injury, inspired by one in authority; or, 
more specifically, where it is not induced or influenced 
by words or acts — such as promises, assurances, threats, 
harsh treatment, or the like — on the part of an official 
or other person competent to effectuate what is promised, 
threatened, etc., or at least believed to be thus competent 
by the party confessing. But the confession, though it 
must have been voluntary, need not have been spontane- 
ous. It will be admissible though induced by the exhor- 
tations of a spiritual adviser, by appeals to the accused 
founded upon the claims of justice, the rights of other 
persons whose safety or interests are involved in his de- 
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daring the truth, by making him partially intoxicated, 
or by practising upon him some deception by which he 
is entrapped into confessing. 

In military cases, in view of the authority and influ- 
ence of superior rank, confessions made by inferiors, 
especially when ignorant or inexperienced and held in 
confinement or close arrest, should be regarded as incom- 
petent unless very clearly shown not to have been unduly 
influenced. Statements, by way of confession, made by 
an inferior under charges, to a commanding officer, 
judge advocate, non-commissioned officer of the com- 
pany, or other superior whom the accused could reason- 
ably believe capable of making good his words, upon even 
a slight assurance of relief or benefit by such superior, 
should not in general be admitted. 

These principles are equally applicable to a written as 
to a verbal confession. But it is to be remarked that 
where (as is often the case when it has been drawn up by 
another person) a written confession specifies that the 
statement is freely made, without hope of favor or advan- 
tage, or fear of injurious consequences (or in words to 
that effect), the inquiry as to whether it was in fact vol- 
untary is in no manner precluded. But a confession, 
written or verbal, may always be confirmed by evidence 
going to establish its truth and to prove that it has not 
been fabricated. 

In view of the peculiar conditions of mind and body 
under which accused persons are often placed when 
making confessions, of the liability to mistake on the 
part of the witnesses who repeat them when oral, and 
of the tendency of these latter to exaggerate through a 
zeal for conviction, — evidence of confessions, unless cor- 
roborated by other reliable evidence, is in general to be 
received with caution. Where, however, a confession is 
explicit and deliberate as well as voluntary, and, if oral. 
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is proved by a witness or witnesses by whom it has not 
been misunderstood and is not misrepresented, it is in- 
deed one of the strongest forms of proof known to the 
^ law. 

y 4. Evidence excluded fl*om considera- 
tions of public policy — State papers. Public 
documents, etc. — Of this kind of evidence would be the 
jjapers and documents belonging to the confideirtial 
archives of the Executive Departments at Washington, 
containing the correspondence of public officials and 
agents with the government, reports of investigations 
and other official communications made in the line of 
duty by officers of the army or navy to their military or 
naval superiors; and records of advisory boards and 
courts of inquiry. Such papers, on the ground that 
their disclosure would be prejudicial to the public in- 
terests, are held to be '^privileged " — i.e., exempt from 
being made public as evidence on trials. 

On the same principle, a public official — as an officer 
of the Army — who has been directed by an authorized 
superior to investigate a case of supposed dereliction 
and make report, cannot properly be required, as a 
witness before a court-martial, to disclose either the 
contents of his report, or the names of the persons ex- 
amined by him or their statements. 

To the general rule here given the courts have recog- 
nized an exception only in a case of an official commu- 
nication clearly shown to have been made maliciously 
and without due cause, 

Professionl communications, — Declarations and state- 
ments, verbal or written, made to a legal adviser, are 
also protected from disclosure on the ground of public 
policy, and cannot be admitted in evidence if excepted 
to by the accused party by whom they were made. 
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III. Oral TESTiMOirr. 



Oral testimony is that of witnesses testifying viva voce 
in court, or by deposition out of court. 

The subject of Oral Testimony will be considered 
under the titles of : 1. The Attendance of Witnesses; 2. 
The Competency of Witnesses; 3. The Examination of 
Witnesses; 4. Testimony by Deposition; 5. The Credi- 
bility and Weight of Oral Testimony, 
a !• The Attendance of witnesses. — As has 

been seen in a previous Chapter, a Court-martial is not 
authorized, either by inherent judicial power or by 
express statute, to issue writs, and cannot therefore issue 
a writ, either of subpoena or attachment, to compel the 
attendance of witnesses. The authority for this pur- 
pose has been vested in the Judge Advocate, by Sec. 
1202, E. S. The whole matter of the summoning of 
the witnesses, as also of the issuing, etc., of process of 
attachment, belong to the subject of the authority and 
province of the Judge Advocate, and has accordingly 
been considered in Chapter X. 
^ 2. The Competency of witnesses — The 
accused as a witness, — Some of the principal facts which 
once rendered witnesses incompetent to testify — as, for 
example, that they were parties to the issue or directly 
interested in it — affect no longer their competency but 
their credibility only. The accused himself, on a mili- 
tary equally as on a civil trial, is now competent to tes- 
tify if he desires it. The subject of the weight to be 
attributed to his testimony will be referred to under a 
subseqiient head. 

Wives of accused persons, — These are still incompe- 
tent. The old familiar rule of the law of evidence that 
neither the husband nor the wife is competent as a wit- 
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ness either for or against the other, is strictly held in 
the criminal courts of the United States and in couri;s- 
martial. The rule is subject to exception only in cases 
where the trial is for " bodily injury or violence inflicted 
by the husband on the wife or vice versa." 

Insane and intoxicated persons, etc, — Insane persons 
are incompetent as witnesses except at lucid intervals. 
A person insane on some one particular subject will not 
be incompetent as to other subjects if his delusion does 
not materially impair his general intelligence. Intoxi- 
cation should render a person incompetent only tempo- 
rarily, i,e., only while the drunken condition continues. 
Idiots may or may not be incompetent according as 
their idiocy is complete or only partial. That a person 
is deaf and dumb does not render him incompetent, pro- 
vided he has average intelligence and can communicate 
what he knows either in writing, or by signs through an 
interpreter. 

Children, — The law has fixed no age at which a child 
may be presumed to have the requisite understanding 
to qualify it to be a witness : the competency of children 
depends more upon intelligence than age. 

Insensibility to the obligation of an oath, — This is a 
ground of incompetency now seldom urged. That a 
person is not competent to take a judicial oath is never 
to be presumed, and, in view of the multiplicity of re- 
ligious creeds and the freedom of religious belief recog- 
nized in this country and sanctioned by the Constitu- 
tion, the objection to a mature person offered as a wit- 
ness, that he was insensible to the obligation of an oath, 
would have to be most clearly established to be accepted 
as excluding him from the stand on a military trial. In 
the case of a very young child a less degree of proof 
would be called for, though here the proper objection 
would be that of deficiency of intelligence rather than 
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of religious sense. It is to be noted that the exception 
under consideration, where it exists in any degree to a 
witness, may in general be avoided by his making an 
affirmation, or solemn declaration, in lieu of an oath — as 
^0 Q^ all witnesses are authorized to do by our law. 

3. The Examination of witnesses, — This 
subject will be considered under the heads of: (1.) Di- 
ect Examination; (2.) Cross-examination; (3.) Ke-ex- 
amination; (4.) Kebuttal; (5.) The privilege of the wit- 
ness as to not answering criminating questions; (6.) 
Impeaching testimony; (7.) Testimony as to character. 
^p Direct examination, — This, which is also 
called the ^^ Examination-in-chief," is the original ex- 
amination, by the party producing them, of the wit- 
nesses by whose testimony he seeks to maintain his side 
of the case. It refers mainly to that examination by 
which (subject to cross-examination by the adverse 
party) the prosecution or defence is opened and dis- 
played. 

Premising that the direct examination of every wit- 
ness properly begins in general with asking his name, 
and, in military cases, his office, corps, regiment, etc., 
and whether he knows or identifies the accused, — we 
proceed to notice certain general principles which, 
though in part applicable to all stages of the examina- 
tion of a witness, are best illustrated as governing the 
Examination-in-chief — as follows : 

1. The examination shotild consist of questions rele- 
vant to the issue, — This rule, the application of which 
is one of the features which distinguish the direct from 
the cross-examination, has been specifically considered 
under an earlier title. 

2. All the testimony is to he viva voce, and to consist 
of facts derived from, the personal knowledge and memory 
of the witness, — This principle is, indeed, one of general 
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application, but is here noticed because of certain ap- 
parent qualifications which affect its operation in the 
course especially of the direct examination. 

Memorandum to refresh memory, — Thus, the general 
rule is compatible with allowing a witness to " refresh 
and assist " his memory by a reference to some writing y 
which may be either an official document or other writ- 
ten instrument (original or copy), a formal entry in a 
book, or any mere note or memorandum, written or in 
print. Where the writing consists of a memorandum 
or paper made by the witness himself, it should appear, 
from his testimony, to have been made at the time of 
the fact or transaction to which it refers, or so soon after 
as to afford the presumption that the memory of the 
witness as to such fact, etc., was fresh in making it. 
Where the paper is not one made by the witness, it must 
appear that, on inspecting it, he can speak to the facts 
from his own recollection; otherwise he cannot be per- 
mitted to make use of it. Nor, indeed, can he use it in 
any case, or by whomever made, unless it enables or 
assists him to testify as of his own memory or knowl- 
edge. If, instead of serving as a refresher of memory, 
it is relied upon to supply facts not otherwise known to 
the witness, it is, of course, not a legitimate means of 
reference. It is usual and desirable (though not essen- 
tial) that the writing be brought into court and produced 
by (or exhibited to) the witness upon the stand, since 
thus its nature and effect can be fully made to appear 
on the direct or cross-examination. 

Statement of opinion or lelief — The principle under 
consideration excludes all matters resting in the indi- 
vidual opinion of the witness. His opinion upon the 
merits of the issue, or as to the motives, intention, or 
conduct of others, or the effect of their acts, or as to 
what would have been his own conduct in a particular 
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case, or upon any general question of moral or legal 
obligation, is wholly inadmissible and should be ruled 
out on objection made. 

To this rule, however, two exceptions are to be noted. 
The first is where a matter resting on belief, but which 
is a matter of common observation, and in general pal- 
pable and scarcely mistakable, is directly in issue; as, 
the fact of drunkenness (or that the accused or other 
person was drunk on a certain occasion) ; or the fact of 
the identity of a certain person. So, as to the fact that 
a writing is or is not in the handwriting of a party: 
here a witness familiar with the handwriting may be 
asked and may state his belief as to the fact in issue 
without being an expert. In such cases the declaration 
of the witness is considered to be not so much a state- 
ment of his opinion as of a/ac^ in his personal knowl- 
edge. 

The second exception is the familiar one of cases in- 
volving questions of science or questions requiring for 
their solution a peculiar skill or knowledge of a spe- 
ciality, in which is admitted the testimony of experts. 
Among the most frequent experts are medical men called 
to testify as to the cause of death or disease, the effect 
of wounds or injuries, the question of the sanity of a 
person, etc. Military officers may be experts as to 
technical or scientific questions with which they are 
especially versed, and their opinions on such subjects 
be admissible both in military and civil courts. The 
value of expert testimony will depend not only upon 
the knowledge and experience of the witness but also 
on the disinterestedness and reasonableness of his 
opinions. 

3. A party may not impeach the credibility of his 
own witness. — This is also a general rule peculiar to the 
direct examination. A party, in offering a witness, is 
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presumed to be acquainted with his character and is 
viewed as representing him as entitled to credit. He 
is, therefore, in general bound by the statements of the 
witness, and if such statements are contrary to what he 
expected, he will not be permitted to impugn the credi- 
bility of the witness, either directly by attacking his 
general reputation for veracity, or indirectly by " general 
evidence tending to show, him unworthy of belief/' 
Where, indeed, his own witness has thus surprised him, 
he is not precluded from proving by other testimony the 
fact which he had proposed to prove by this witness. 

4. Leading questions are not to he asked. — It is a 
further general rule governing the direct as distinguished 
from the cross examination, that a " leading " form of 
questioning a witness may not be pursued in regard to 
the material facts at issue in the case on trial. The 
90th Article of war recognizes this rule in making it the 
duty of judge advocates to " object to any leading ques- 
tion to any of the witnesses," as a measure of protection 
to the accused. Leading questions may be said to consist 
mainly of three sorts, closely connected, however, in their 
nature, as follows : 1. Those " which suggest to the wit- 
ness the answer desired;" 2. Those "which, embody- 
ing a material fact, admit of an answer by a simple 
negative or affirmative ;" 3. Those which, in their form, 
" assume facts to have been proved which have not been 
proved," or assume " that particular answers have been 
given which have not been given." The proper and 
legitimate province of direct examination is to elicit the 
precise matters of fact within the knowledge or recol- 
lection of the witness and no more, and to induce him 
to communicate them naturally and in his own language 
without either prompting or restraint. Any direction, 
therefore, given to his thoughts, on the part of the 
interrogator; any suggestion as to the form or substance 
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of his answer; any repression of a full statement of 
what he has to say that is material; any deceit or disin- 
genuousness concealed in the question that may tend to 
shape the reply of the witness, divert it from its in- 
tended form, or, in short, prevent or embarrass a true 
and honest response — these and all similar influences 
and expedients are, in general, irregular and unau- 
thorized. 

ExceptionSy however, to the general rule are recog- 
nized in cases — 1. Where the witness is manifestly 
hostile to the party by whom he has been called ; or is in 
the interest of the opposite party; orexhibits, for some 
cause, a decided umoillingness or reluctance to testify, 
or a disposition to prevaricate; or is stupid; or is very 
young. 2. Where the testimony of the witness is de- 
fective in that he cannot recollect or specify a certain 
material fact : here it may be permitted to mention or 
suggest the particular matter in regard to which an 
answer is desired. 
^O Cross-examination, — The direct examination 
of a witness being concluded, the opposite party, though 
he may waive it, proceeds ordinarily to avail himself of 
the right of cross-examination. The exercise of this 
right, as a test of the perception, observation, recollec- 
tion and veracity of the witness — always important to 
the due investigation of truth and administration of 
justice — has become even more so than formerly; cer- 
tain classes of persons who once were excluded from the 
stand being now admitted, and facts which once went 
to the competency now going to the credibility of the 
witness. In view of its purpose and significance, a 
much greater latitude is properly allowed in the cross- 
examination than in the direct; leading questions, for 
example, being freely permitted; and matters otherwise 
irrelevant and collateral being allowed to be gone into 
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to a reasonable extent (subject to the limitations yet to 
be noticed), where properly apposite to the testing of 
the knowledge, memory, or animus of the witness, or to 
discrediting him in general. 

Upon the liberty, however, of cross-examination there 
are certain restrictions, as follows : 1. It is to be confined 
to the matter of the direct examination. — The rule is es- 
tablished in the United States Courts, and commonly ob- 
served in the military practice, of restricting in general 
the cross-examination to the subject and scope of the 
direct examination. Such rule tends to simplify and 
confine within reasonable limits the investigation of a 
criminal trial, and should not in general be allowed to 
be departed from before a court-martial. 2. It is not to 
he extended to collateral matters with a view to contradict 
the toitness, — It is an established rule of the law of evi- 
dence, and which has been recognized in military cases, 
that a party cannot be permitted to cross-examine a wit- 
ness as to any " collateral, independent fact, irrelevant to 
the main issue,'' for the purpose of laying a foundation for 
subsequently contradicting him by other evidence and 
thus discrediting him; but that the answers of the wit- 
ness to all such collateral interrogation are to be taken 
as conclusive against the cross-examining party. 

But a question whether the witness has not at some 
previous time told a different story, or given a different 
account of the matter testified to on his direct exami- 
nation, is not collateral or irrelevant; nor is a question 
whether the witness has not previously expressed hostil- 
ity toward the accused. And questions of either kind, 
being relevant, may be asked the witness on cross-exam- 
ination, with a view of contradicting him by other evi- 
dence, in the event of his returning a negative answer. 
The subject of testimony as to contradictory statements 
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will be recurred to under the head of "Impeaching 
testimony/^ 

Re-exaiuination. — Where the witness, in the 
course of the cross-examination to which he has been 
subjected, has made statements not in harmony with 
those made upon the examination-in-chief, or statements 
of a doubtful or equivocal character, an occasion is pre- 
sented for his re'examination (or, as it is sometimes 
called, " examination in reply'^), by the party who orig- 
inally called him, for the purpose of eliciting from 
him an explanation of such statements, as also (if de- 
sired) of his motives in making the same. But this is, 
strictly, the full scope of a re-examination, which cannot 
in general extend to the bringing out of new matter; 
and hence the desirableness of exhausting a witness as 
far as possible on the original examination. 

Rebuttal. — New evidence introduced on the de- 
fence, or otherwise, may always be rebutted by the op- 
posite party. Eebutting evidence is direct evidence, and 
the same rules apply to it as to the direct examination. 
It should be noted that mere cumulative evidence, or 
evidence repeating facts already introduced at a previous 
stage, is not in general properly admitted by way of re- 
buttal. 

The privilege of the witness as to not an- 
swering criminating questions. — This privi- 
lege is one most frequently exercised on the cross-exam- 
ination. Tbe principle is well established that a witness 
may refuse, and cannot be required, to answer a question 
the answer to which may tend to criminate him, i.e., 
may tend to convict him of a criminal charge or expose 
him to criminal liability or punishment. The privilege 
is held to be one personal to the witness, which he may 
avail himself of or not as he sees fit. But where he has 
testified without objection as to the subject of the ques- 
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tion on the examination in chief, he cannot claim the 
privilege on the cross-examination. Where, on a trial 
by court-martial, a military witness objects to a material 
question as criminating which is clearly not such, the 
court will properly so advise him. ^ 

^y^j^ impeaching testimony. — The credit of a wit- 
ness who has been examined in chief is subject to be 
impeached, im^mm^ by counter evidence from the other 
side M^tttH/tt^ by facts brought out in his cross-exami- 
nation, HimfeHtaP by testimony bearing directly upon his 
personal veracity. This, which is that commonly in- 
tended by the term "impeaching testimony,'^ is either 
particular or general, being (1) testimony that the wit- 
ness has made specific statements out of court contrary 
to what he has testified on the stand; or (2) testimony 
attacking his general reputation as a truthful person. 

Testimony as to contradictory statements is competent 
only in respect to matters which are relevant and ma- 
terial to the charge. To properly prepare the way for 
such testimony, the established procedure is, first to ask 
the witness, on the cross-examination, not in general 
terms, whether he has not made a different statement, 
or different statements, but whether he did not on a 
certain occasion make a certain diverse statement (speci- 
fying it), to a certain person named: this, in order that 
he may better remember what he has said on the subject 
out of court, and be afforded an opportunity to correct 
or explain his testimony as given — a practice clearly in 
the interest of truth and justice. 

Testimony impeaching the general reputation for 
truth of a tvitness. — A party is always permitted to im- 
peach the testimony of a witness to the merits, intro- 
duced by the adverse party, by evidence impufning his 
character for veracity. But this evidence must be gen- 
eral — must relate to the general reputation of the wit- 
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ness afii a truthful person, at the time of his testifying; 
for, as it is well settled, evidence of particular deceits, 
falsehoods, false conduct, etc., of the witness is wholly 
inadmissible. The impeaching witnesses are not called 
to communicate their personal knowledge in regard to 
his speaking or not speaking the truth, or their own 
estimate or opinion of him as a veracious person or the 
reverse, but his reputation or character for truth among 
his neighbors or those with whom he is chiefly conver- 
sant. 

It is not proper, though it has sometimes been per- 
mitted, to ask the impeaching witness whether he would 
believe the adverse witness under oath. Such a question 
calls for the individual estimate of the witness — a thing 
to be avoided in this proceeding, and invites an answer 
liable to be influenced by personal hostility or prejudice. 

The impeaching witness, having given unfavorable 
testimony, remains subject to be cross-examined by the 
other party as to the means and sources of his knowl- 
edge. He is generally called upon to specify the par- 
ticular individuals whom he has heard speak unfavorably 
of the character for truth of the witness attempted to 
be impeached, and may be interrogated as to the grounds 
upon which they based their opinions. The adverse 
party may in turn impeach the impeaching witness, or 
— as is often done — ^he may support the general reputa- 
tion for veracity of his own original witness by testi- 
mony showing it to be good. 

//. Testimony as to good character of ac- 

'^USedi — This testimony is always admissible on behalf 
of the accused in military cases, whether introduced — (1) 
as going to indicate that, because of his good character, 
it is not likely that he could have committed the offence 
charged, or as going to rebut a presumption that he did 
commit it; or— (2) for the purpose of inducing a milder 
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sentence or a recommendation to clemency by the court, 
or a remission or mitigation by the reviewing authority. 
It may be presented in conjunction either with a plea of 
guilty or not guilty. It may have reference specifically to 
the subject matter of the charge, or it may simply exhibit 
the reputation or record of the accused as a good officer 
or soldier, including particular acts of bravery, or meri- 
torious conduct or service. It may of course be rebutted 
by evidence of a bad character or record; but such evi- 
dence is inadmissible unless testimony to prove good 
character has been first introduced. 

4. Testimony by Deposition. — When and hotv 
depositions may he taken, — The use of depositions in 
evidence is authorized by Art. 91, as follows : " The 
depositions of witnesses residing leyond the limits of the 
State, Territory, or district in which any military 
court may he ordered to sit, if takeri on reasonahle no- 
tice to the opposite party and duly authenticated, may 
he read in evidence hefore such court in cases not 
capital," 

Under this Article, the deposition of a witness, mili- 
tary or civil, stationed or residing as specified, may be 
taken and admitted in evidence in any case except that 
of an offence made capitally punishahle by the code. 
Thus a deposition would not be admissible in a case of 
a spy, of a deserter in time of war, or of a person 
charged with an offence in violation of Art. 21, 22, 23, 
39, 41, 42, 43, 44, 45, 46, 56, or 57, or with one of the 
offences designated in Art. 58, when made capital by the 
local law. 

A "reasonable notice'' will be a notice of a few days, 
— generally from one day to three days, — such being a 
period ordinarily sufficient to enable the other party to 
note objections (if he has any), to the direct interroga- 
tories, prepare cross interrogatories) etc. 
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Notice to take a deposition (which should be accom- 
panied by a copy of the direct interrogatories) may be 
given before the arraignment and indeed before the 
court assembles. If practicable, depositions should be, 
and in general are, taken before the stage of the trial at 
which it is proposed to offer them in evidence, since 
otherwise the proceedings may be considerably delayed. 
Where, however, pending a trial, a deposition becomes 
necessary, the court is authorized, by Art. 93, to grant a 
continuance till the deposition can be obtained. 

A deposition taken without notice is no more than an 
ex parte affidavit and is inadmissible. 

In taking a deposition, the witness may be sworn by 
the judge advocate of the court, or of a department, or 
by any official who, by the laws of the United Slates, or 
of the State, etc., is authorized to administer oaths. 

Introduction in evidence. — The deposition is read in 
evidence subject to such objections to the questions or 
answers as may properly be made, i.e., subject to the 
same exceptions as would be the oral testimony for 
which it is a substitute. A deposition should not be 
rejected for a mere informality. If complete — if it 
contains the entire testimony, under oath or affirmation, 
of the witness, in response to all the material interroga- 
tories — it should be admitted. 

The party by whom the deposition was initiated has 
no right to withhold it merely because the testimony 
given is not favorable or such as was expected. Nor 
can he introduce only such parts as are favorable or 
useful to him, omitting the rest. He must offer it as a 
whole or not at all. And if he does not offer it, the 
other party may do so if he chooses. 

Form of taking deposition,— A deposition may be 
taken upon interrogatories independently framed by the 
judge advocate and accused respectively; i.e., upon 
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separate sets of " Direct Interrogatories," " Cross Interro- 
gatories," and sometimes of " Ee-direct Interrogatories." 
A more expeditious aud satisfactory form is that of a 
deposition hy stipulation, where a single set of questions 
is agreed upon by the two parties as covering the case 
or the subject ; the agreement operating as a waiver of 
the notice. A form for a deposition taken by stipulation 
is given in the Appendix. When the interrogatories have 
all been furnished or agreed upon, they are forwarded 
with subpoena (see Circ. 3, H. Q. A., of 1888) by the judge 
advocate to Department, etc., headquarters, or to the War 
Department, for the requisite action. The proper au- 
thority will designate an officer to meet the witness, and 
take his deposition, or procure it to be taken, in the form 
of answers to the interrogatories. 

6. The Credibility and Weight of ol-al 
testimony. — The testimony of accomplices. — While 
the testimony of an accomplice, if believed, may be 
sufficient, though unsupported, to warrant a conviction, 
it is agreed by the authorities that, as a general rule, 
such testimony cannot safely be accepted as adequate for 
such purpose unless corroborated by reliable evidence. 
It need not indeed be confirmed as to all its parts; if 
sustained as to some material and important points, it 
may in general be credited as to others. 

Testimony as affected by imperfect veracity or hy dis- 
crepancy, — Even where the character for veracity of a 
witness is shown to be bad, his testimony is not neces- 
sarily to be altogether disregarded, but is to be consid- 
ered in connection with the rest of the evidence, and 
such credit given to it as it may be found justly en- 
titled to. 

So where a witness is shown to have testified falsely 
as to a certain particular, the maxim falsus in uno 
falstis in omnibus is not necessarily to be applied, nor 
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is all his testimony necessarily to be disregarded. The 
presumption against his general veracity will indeed be 
strong where the false statement relates to some matter 
as to which he can scarcely be liable to mistake; still, 
though the falsity may be such as to discredit him in 
general, it does not follow that some portions of his tes- 
timony may not be true. 

Falsehood and disingenuousness in witnesses are, as 
has been noticed in practice, not unfrequently indi- 
cated by their avoidance, of particularization in their 
testimony. "Fabricators,'^ writes Wharton,* "deal us- 
ually with generalities, avoiding circumstantial refer- 
ences which maybe likely to bring their statements into 
collision with other evidence; and hence it is properly 
held that a studied avoidance of details, by witnesses, 
throws suspicion on their statements. This however," 
it is added, " depends upon the object to be recalled;" 
it being not to "events of remote date," but to 
"matters which the witness, under ordinary circum- 
stances, would remember" that the test most "fairly 
applies." 

The testimony of a witness should not be regarded as 
impeached by the fact that his statement differs from 
that of another witness as to the secondary details of an 
occurrence, nor by the fact that others who were present 
did not hear or see what he states to have been said or 
done. Discrepancies as to minor matters rather tend to 
sustain the credit of witnesses, as indicating the absence 
of concert. And the perceptive powers, as well as the 
capacities and opportunities for observation, of wit- 
nesses, a^e so diverse that it is quite possible and natural^ 
that acts or words sworn to by one witness should have 
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escaped the notice of another present at the same time 
and place. 

Affirmative and negative testimony. — As remarked by 
the United States Supreme Court in an adjudged case* : 
"It is a rule of evidence that, ordinarily, a witness 
who testij&es to an affirmative is entitled to credit in 
preference to one who testifies to a negative, because 
the latter may have forgotten what actually occurred, 
whereas it is impossible to remember what never 
existed/' Again, the negative witness may not have 
" forgotten,^' but may simply have failed to perceive 
what has really occurred in his presence or near him. 
Of two equally honest witnesses, the one, from a supe- 
rior faculty of discernment, or a superior opportunity 
for informing himself, or both, may have become cog- 
nizant of facts to which he can testify affirmatively, 
while the other, when interrogated as to the same 
matter, can only reply that he did not see or hear, or 
does not know, etc.; yet each will be a truthful wit- 
ness. A witness may also have been mentally preoc- 
cupied at the time of the occurrence in question; or, 
for fear of involving himself or otherwise, he may have 
been unwilling to take notice of what was passing: in 
such cases also his testimony may be true, though of a 
negative character and of inferior relative weight. 

I'estimony of the accused. — In a case of importance in 
which the accused takes the stand as a witness in his 
own behalf, it may be embarrassing to determine exactly 
how far he is to be believed. His credibility will be 
subject to question oftener perhaps for the reason that 
it is not natural to expect an uncolored statement from 
a person charged with crime, than for the reason that 
he is to be supposed to have wilfully stated what is false. 

*Stitt V. Huidekopers, 17 Wallace, 384. 
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His testimony will always be fair material for a rigid 
cross-examination, and, as has been observed by the 
United States Supreme Court,* "a greater latitude is 
undoubtedly allowable in the cross-examination of a 
party who places himself on the stand than in that of 
, other witnesses." How successfully he may ehdure this 
test is a circumstance which will be most material in 
measuring his credibility; but probably the safest gen- 
eral rule to apply to his evidence as a whole — at least 
where a prima facie case has already been made out 
against him by the prosecution — will be that entire 
credit should not be given to his statements except in so 
far as he is corroborated by disinterested witnesses or 
reliable written testimony. 

Number of wit7iesses. — The relative number of the 
y^ witnesses for the prosecution and the defence, though a 
material factor where the number on one side very con- 
siderably exceeds that on the other, is by no means 
decisive in general. The relative weight of testimony 
depends much less upon the number of the witnesses 
than upon the quality of their statements. Evidence is 
valuable according as it is the expression of such con- 
comitants as superior intelligence, capacity of apprecia- 
tion, habit of observation, and opportunity for acquiring 
knowledge, and a single witness in whose case these in- 
cidents concur will properly outweigh geveral less well 
qualified and informed witnesses. 

Manner of the toitness, — That the manner of the wit- 
ness on the stand — his appearance, demeanor, style of 
expressing himself, etc. — is proper to be considered in 
connection with his testimony, as adding to or detract- 
ing from its credibility and relative weight, is a point 
frequently noticed by the authorities. Where, for ex- 

*Rea «>. Missouri, 17 Wallace, 543. 
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ample, the bearing of a witness is such as to indicate 
that he is simply making a statement of the facts within 
his knowledge and observation uninfluenced by interest or 
personal feeling, his testimony will carry very considerably 
more weight than where it is apparently colored by re- 
sentment or prejudice, or where, unconsciously perhaps 
to himself, he speaks as a partisan of the side on which 
he is called. So a reluctant and over-cautious witness, 
or a " willing^' or "fast ^^ one, is in general less to be 
credited than one whose evidence is neither calculated nor 
impulsive; who is frank without being diffuse. So, too, 
a clear and self-possessed witness will ordinarily make a 
better impression than an agitated or confused one. At 
the same time rt is unquestionable that a perfectly re- 
liable and truthful witness will not unfrequently fail to 
do himself justice from natural embarrassment or a lack 
of fluency, and that diffidence and hesitation on the 
stand are as often characteristics of an honest as of a 
dishonest witness. 

A court-martial, by reason of the superior education 
•and intelligence of its members, is a species of jury 
peculiarly qualified for the discriminations and com- 
parisons necessary to be made in estimating the relative 
weight and credibility of oral testimonies. 

IV. Written Testimony. 

This subject will be considered undqr the titles of: 
1. Public Writings; 2. Private Writings. 
r^- 1. Public writings. — These may be divided into: 
1. Judicial records; 2. Other public documents. 

Judicial records, — Eecords of courts of the United 
States or of the States will rarely be required to be 
offered in evidence ou military trials. When 80 re- 
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quired, records of United States courts are pr oved by 
copies under the seal of the court, attestedTiytEe clerk; 
of State courts, by copies attested by the clerk and certi- 
fied by the judge, as prescribed in Sec. 905, R. S. 

Eecords of military tribunals are not, in a legal sense, 
judicial records, but public documents of the War De- 
partment or of military commands, and will be referred 
to under the next head. 

Other public documents, — This second species of 
public writings consists, mainly, of the acts of the legis- 
lative and executive departments of government in their 
collective capacities, and of the official acts of the sepa- 
rate public functionaries, as contained in official books 
and papers forming the records of public transactions. 
These may therefore be divided into: 1. Legislative 
acts and acts of State — such as Acts and Eesolutions of 
Congress and Congressional debates and proceedings. 
Executive proclamations and communications to Con- 
gress, etc., and Treaties; 2. Official books and papers. 

(1.) Acts and Eesolutions of Congress are proved by 
the Ee vised Statutes and Statutes at Large, as published 
in conformity with express legislation making the vol- 
umes legal evidence of their contents. Proceedings and 
debates of Congress are proved by the publications of 
the same as printed by the Public Printer. Where an 
act of Congress or proclamation of the President has 
been published in a General Order, a court-martial will 
properly accept such publication as sufficient proof. A 
proclamation or other public act of the Executive, not 
found published in one of the volumes of Statutes, may 
be proved by an authenticated copy from the State 
Department. Other executive acts, such as pardons and 
appointments (not contained in General Orders), are 
proved by copies from the State or other proper Depart- 
ment. Acts of the State or Territorial legislatures are 
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proved either by the authorized publications of the same, 
or by duly authenticated copies of the originals. [Sec. 
905, R. S.] 

(2.) As to the second class of public documents above 
specified — the books, papers and records of the Execu- 
tive Departments at Washington are commonly proved 
by copies authenticated under the seals of such Depart- 
ments. [Sec. 882, E. S.] Where an existing original 
is required, as where, for example, an accused is charged 
with having signed a fals§ certificate on a pay roll or 
other voucher; here the original, if producible (see 
page 125 j, must be exhibited with proof of handwriting. 
An original paper on file in an executive, department or 
office is proved by the person in whose legal custody it 
is, appearing as a witness on the stand and producing 
and swearing to the paper as the original. 

Where a document of one of the Departments has 
been printed and published by the authority of statute, 
each printed copy is an original and proves itself. The 
Army Eegister is a document of this kind. 

General and Special Orders. — The printed official 
copies of General and Special Orders, and General Court- 
Martial Orders, published by the competent authority, 
though not authorized by statute, carry upon their face 
such evidence of authenticity that they are always ad- 
mitted as evidence before courts-martial in lieu of for- 
mally authenticated written copies of the originals. If 
a General or Special Order required, or material to be 
put in evidence on a military trial, has not been printed 
or published, and exists only in a written form, it is to 
be proved like any other official paper — unless admitted 
by consent without proof. 

Proceedings of military courts are proved by the 
originals or by copies authenticated under the seal of 
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the War Department. Copies, however, furnished to the 
accused under the 114th Article of War from the Judge 
Advocate General^s Department, with no other authenti- 
cation than the indorsed attestation of the Judge Advo- 
cate Gteneral to the eflEect that the transcript is a " true 
copy,*' may be agreed to be admitted, and in practice 
are admitted, without further formality. Where indeed 
the proceedings have been promulgated in a General 
Order, and some fact, fully appearing in such Order — 
as the finding, acquittal, sentence, or action of the re- 
viewing authority — is alone desired to be proved, the 
parties may well stipulate to admit as evidence of the 
same a copy of the printed Order. 

Official papers of mililary commands, such as the 
records of inferior courts, books, ofiBcial reports, com- 
munications and papers kept on file at the Headquarters 
of military Divisions and Departments, as also the vari- 
ous Regimental, Company, Post and Hospital books, etc., 
recognized by army regulations or military usage, not 
being strictly public records, are proved by the originals, 
produced and identified by the proper custodian ap- 
pearing on the stand as a witness, or by copies of such 
papers, etc., or of the material entries in such books, at- 
tested by the proper commander or staff officer. 

3. Private writings. — It will not unfrequently 
become necessary in military cases to put in evidence 
correspondence or other written communications or 
statements. The original writing proposed to be proved 
must be produced in court and be identified by the proper 
witness or witnesses as having been actually written, 
sent, received, published, etc. If it be a writing specifi- 
cally referred to in the charges, the paper produced must 
appear to correspond in terms or substance with that 
thus set forth or described. If it be indefinite, obscure. 
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or incomplete, per se, it may be explained, elucidated or 
completed by other testimony. So, where expressed in 
a foreign language, it may be translated by a competent 
witness. 

Proof of handwriting. — Where it is necessary to prove 
that a writing proposed to be put in evidence was writ- 
ten or signed by the accused or other person, and this 
cannot be shown, or satisfactorily shown, by the party 
who wrote or signed it, or by a subscribing witness 
(the paper not having been formally witnessed, or the 
witness being dead or not attainable), the same is 
properly established either — (1) by the testimony of wit- 
nesses having personal knowledge of the handwriting; 
or (2) by a comparison of writings made — in a military 
case — by the court. 

(1.) By witnesses having knowledge* — Such knowledge 
must have been acquired in one of two ways. The wit- 
ness must either have seen the party write, even if he 
has seen him write but once and then only his name; 
or he must have seen letters or other writings purport- 
ing to be in the party^s handwriting, and have, in some 
manner — as by having corresponded with him on the 
basis of them, or having taken action upon them which 
he has acquiesced in, or otherwise — ^become satisfied 
that they were written by him. This, as has heretofore 
been noticed, is one of the few exceptional cases in 
which a witness may be permitted to declare his opinion 
or belief. 

(2.) By comparison with other tvritings in evidence. — 
The handwriting of a paper may also be proved by a 
comparison, made by the court, between such paper and 
other writings, already in evidence in the case and 
proved or admitted to be genuine, of the individual 
whose handwriting is in question. To assist in the com- 
parison, and in the determining of the question of gen- 
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uineness, the evidence of experts, pro and contra, may 
be introduced by the parties. The expert — who need 
have had no previous knowledge of the person^s hand- 
writing — may express his opinion" upon such points as 
whether the signature is genuine or simulated, whether 
the writing of the paper is in a real or feigned hand, 
whether the signature and the body of the paper were 
written by the same person, whether the whole of the 
paper was written by the same individual and at the 
same time, whether a date or amount has been altered 
by the substitution of one figure for another, etc.; and 
he may state in full his reasons for his conclusions. The 
experience, however, of courts has shown that the testi- 
mony of experts in contests as to handwriting is not in 
general very satisfactory evidence. 

Comparison with writings not in the case, — Whether 
the rule admitting the proof of handwriting by compari- 
son with standards already in the case may be extended 
to a comparison with other writings proved or admitted 
to be in the handwriting of the party, but not in evi- 
dence in the case and quite irrelevant to it, has been 
much questioned. The tendency of modem judicial 
opinion is in favor of allowing such a comparison, but 
the strict rule of the common law is against it, and in 
the case of Cadet Whittaker, tried in 1881, the admis- 
sion by the court, against the objection of the accused, 
of standards extraneous to the case, was held erroneous, 
and because of such error the proceedings and sentence 
were disapproved. 

The main objectiona^to using, as standards of com- 
parison, writings not in the case as evidence are, that 
there is danger that the same may be deliberately se- 
lected from the mass of the correspondence, etc., of the 
party as the specimens most favorable for the purpose, 
and may not therefore fairly represent his average hand- 



EVIDENCE. J163 

writing; and further that their introduction may open the 
door to collateral issues. But where other better means 
are wholly wanting, a court-martial may — it is believed 
— safely be trusted to depart from the strictness of the 
old rule, and avail itself of the form of comparison in 
question, rather than leave the investigation incomplete 
and risk a failure of justice. 
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CHAPTER XV. 

THE FINDING. 



The evidence having all been introduced, and the 
Trial, with the concluding arguments or statements if 
any, having been completed, the court proceeds — in 
general without any adjournment if the legal hours of 
session have not elapsed — at once to its Judgment, 
which consists of the Finding and (in the event of con- 
viction) the Sentence. If, indeed, the case is one in 
which considerable evidence has been taken and the 
judge advocate has not been %Af^hl^ to bring up his 
record, the court may in its discretion adjourn to afford 
him time for the purpose. So, in any case of impor- 
tance, it may properly take an adjournment before 
entering upon the responsible duty of the Finding. 

The subject of the Finding will be considered under 
the heads of — 1. Mode and Rules of Procedure ; 2. 
Forms of Findings; 3. Additions to the Finding. 
^ / 1. Mode and rules of procedure^ 7%e clear- 
ing. — The presiding oflBcer announces that the court 
will be cleared for deliberation upon its findings; 
whereupon the judge advocate, the accused, counsel, 
clerks, reporters, guards, witnesses, spectators and all 
other persons present withdraw, and the doors are then 
closed. 

The deliberation, — The discussion, if any, which is 
had at this stage should be free, frank and open. Here, 
as in all other deliberations of the court, the principle 
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of tlie perfect equality of the members should be ob- 
served, and a junior ofl&cer in rank or age be conceded 
the same right to declare his views as a senior. So, 
whatever opinions or views are expressed, should be 
expressed to the court, not to separate members. As 
has been remarked in regard to the members of a jury: 
" If they do not spontaneously agree, they should confer 
together, each speaking in the hearing of all, not in 
clusters of two or three privately." 

Should the court adjourn pending its deliberation 
upon the Finding, or before completing the same, the 
members — it need hardly be said — should not allow 
themselves to converse with or receive communications 
from other officers or persons in reference to the case 
under investigation. Making a personal communication 
to dk juryman " is an indictable offence when such com- 
munication touches the subject matter of the trial, or it 
may be treated as a contempt of court. So, "it is a 
misdemeanor in a juryman knowingly to permit such 
communications." Similar acts by military persons 
would be punishable as military offences. 

Tlie voting, — This may be viva voce, but in cases of 
importance is commonly and preferably conducted by 
written, unsigned ballots. The votes — properly collected 
by the president, the judge advocate being now excluded 
— are taken, first upon the specification and then upon 
the charge, or, when there are several specifications, 
upon the same in order beginning with the first, and 
lastly upon the charge. Where there are several charges, 
the same proceeding is had as ta»each of the charges 
and its specification or specifications, separately, usually 
in the order of their number. 

In taking a vote the president, conforming to the 
rule prescribed by Art. 95, calls first upon the junior 
member, then upon the next senior, and so on. The 
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provision of this Article — one of the oldest in oui 
military law — was enacted no doubt upon the theory 
that the voting would be viva voce and open, and 
the reason which has been assigned for it is that the 
junior members, if required to vote first, will be less 
liable to be influenced by the opinions of their seniors. 
Where, however, the voting is by written ballot, the 
reason of the statute scarcely applies. 

Every member must vote upon each charge and 
specification. A failure to vote would be a neglect of 
the duty impliedly enjoined by the order detailing the 
member upon the court, and also a violation in sub- 
stance of his oath in which he swore " well and truly to 
try and determine;" and would thus constitute a mili- 
tary offence within the description of Art. 62. 

In all cases, whether grave or slight, and whether 
capital or other, the result upon the Finding, as else- 
where in the proceedings, is determined by a majority 
of the votes. If, for example, three members of a court 
of five vote Guilty on any charge or specification, the 
accused is legally convicted thereon. If — there being 
an even number of members— the vote is a tie, the 
accused is strictly neither convicted nor acquitted ; but 
as he is certainly not convicted, the vote inures to his 
benefit and is equivalent to an acquittal, and the finding 
is entered on the record as Not Guilty. 

Modification of the fielding. — A finding once made 
may be modified at a subsequent session of the court 
before the final conclusion of the proceedings in the 
case. For example, where the court, after a finding of 
conviction, has adjourned before taking up the matter 
of the sentence, it may, on reassembling, decide first to 
reconsider its finding, and may thereupon change it 
entirely (substituting an acquittal for the conviction), 
or modify it in any part. 
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The finding an act of the court — Protest. — In the 
findings as finally made and recorded, whatever they 
may be and however small may be the majority by 
which they were arrived at, the court acts as a U7iit. 
In law the finding is its act, not the act of certain 
members. So neither the minority nor any members or 
member can protest against a finding after it has been 
reached by a majority vote. No protest can be per- 
mitted to be entered in the record; nor can a member 
or members address a personal protest to the command- 
ing general or other superior authority, without being 
/^ chargeable with grave irregularity. 
^ y 2. Forms of ^nAiw^^— Finding of Guilty or 
Not Guilty. — Where there are several specifications, to 
find Guilty of but one and Guilty of the charge is a 
consistent and valid finding, since to support a convic- 
tion of the charge it is only necessary to convict upon 
a single properly pleaded specification under it. But 
to find Not Guilty (or Guilty without criminality) of 
the specification, or of all the specifications where there 
are several, and Guilty of the charge, is an inconsistent 
and incongruous verdict, since the finding on the speci- 
fication or specifications deprives the charge of support 
—leaves it wholly without substance — and a finding of 
Guilty upon it is a nullity in law. 

On the other hand, to find Guilty of the specification, 
but Not Guilty of the charge, may be a good and legal 
verdict. It is such where the facts set forth in the 
specification do not, as stated, or under the circum- 
stances as developed by the evidence, constitute the 
military offence indicated by the charge. But where 
the specification is properly drawn, and the facts as 
averred therein must, if found, constitute such offence, 
— to find Guilty of the specification but Not Guilty of 
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the charge is erroneous and contradictory, and sucli a 
finding will not support a sentence. 

" Confirming " the plea. — A familiar form of finding 
(or rather of recording the finding) upon a charge or 
specification, where the finding is the same as the plea, is 
by confirmi7igy as it is expressed, the plea. This form, 
however, has no further or other legal effect than a 
simple finding of Guilty or Not Guilty, as the case 
may be. 

Expression of acquittal. — Where the accused is found 
Not Guilty on the charge or charges, it is usual to add in 
terms that he is acquitted. This is indeed unnecessary 
since the findings as made fully acquit the party in law; 
but the form is now so well recognized that to omit it in 
any case would be exceptional and invidious. 

Guilty " without criminality." — Usage has given sanc- 
tion to a form of finding, on a specification, of " Guilty, 
but without criminality,^' or "attaching no criminality,^' 
or in terms to such effect. It is principally resorted to 
where the accused is found to have committed the acts 
or done the things alleged in the specification, but with- 
out the guilty intent or knowledge essential to constitute 
the military offence charged. Such finding will of course 
properly be accompanied by a finding of Not Guilty of 
the charge, unless indeed there be in the case some 
other specification upon which an unqualified finding of 
Guilty has been arrived at. This finding, however, is 
not one to be encouraged. It is virtually a form of 
acquittal, being a determination that the accused is not 
guilty in law. It will therefore be more legally accurate, 
as well as more military and more just to the accused, to 
express and record the finding simply as " Not Guilty.'' 
f ^ o Finding with exceptions and substitutions. — Where a 
court-martial determines that the accused is guilty of a 
specification but not precisely as laid, — that is to say, is 
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guilty of a part but not of the remainder, or is guilty 
of the substance of the entire specification but not of 
certain details,— it may, and it is its duty, in convicting 
him thereon, to except specifically from the finding of 
Guilty such portions as are not proved, and thus declare 
the exact measure of the criminality deemed to be estab- 
lished. 

A finding with exceptions upon the charge is rare, and 
is allowable only where the charge is inartificially and 
faultily drawn, or is " double,^^ or expresses more than 
the offence found. Where the charge is duly worded 
according to the terms of the Article of war upon which 
it is based, it is properly indivisible and an exception of 
any part made in the finding will not be legitimate. 
Thus where the charge is " Conduct unbecoming an oflS- 
cer and a gentleman,'^ to except from the conviction 
thereon the words " and a gentleman," and find the ac- 
cused guilty of conduct unbecoming an officer only, would 
be irregular and unauthorized. The latter is not an 
offence specifically known to the military law, and if, in 
such a case, the court do not consider the conduct to be 
unbecoming a gentleman as well as an officer, they should 
either acquit the accused altogether, or find him (accord- 
ing to the usage presently to be indicated) guilty of 
" Conduct to the prejudice of good order and military 
discipline." 

In making exceptions as to items in the specifications, 
not precisely proved — such as amounts, numbers, quan- 
tities, names, dates, places, words spoken, or alle- 
gations — the court is authorized to go further, and 
substitute the true facts or details, or proper allegations. 
A substitution, however, like a mere exception, must not 
so modify the specification as to render it inappropriate 
to the charge as found. 

The authority to except and substitute in findings on 
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specifications is one of very considerable valae and con- 
venience in the procedure of courts-martial. By its exer- 
cise in a proper case the finding is made to correspond 
with the precise facts, justice to both sides is more nearly 
done and the accused is the more effectually protected 
against a second prosecution based upon the same trans- 
action. 

Conviction of a lesser offence. — Where the offence 
charged involves and contains a lesser offence asa legal 
part of it, and the evidence falls short of establishing the 
greater but shows that the accused was guilty of the 
lesser offence, the finding may, and should, be expressed 
accordingly. Thus, under a charge of desertion, where 
the testimony, while showing an unauthorized absence, 
fails to fix upon the offender the anitnus peculiar to de- 
sertion, the court may and properly will find him not 
guilty of desertion, but guilty of absence without leave, 
and this whether his plea has been to such effect or he 
has simply pleaded Not Guilty. Similarly, manslaughter 
may be found under a charge of murder, larceny under 
robbery, and an attempt to commit an offence under a 
charge for the offence itself. In resorting to this form 
of finding the court will properly make such exceptions 
and substitutions of words or allegations as may be 
necessary to render the findings on the specification and 
charge consistent. 

Oonvictio7i under one Article of War of a violation of 
another. — Where the accused is charged with a violation 
of an Article, making punishable a certain specific 
offence, he cannot legally be found " 'Not Guilty, but 
Guilty " of some other specific offence made punishable 
by another Article. To find a party guilty of an offence 
quite distinct from that for which he was arraigned, and 
to which he has pleaded and against which he has de- 
fended, would be contrary to a fundamental principle of 
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criminal law. But in the military practice, where the 
evidence fails to fix upon the accused the specific offence 
charged, but shows him to have committed a military 
neglect or disorder as involved in his act or acts, the 
court is, by established usage, always authorized to find 
him guilty of " conduct to the prejudice of good order 
and military discipline,^^ the offence designated in the 
general (62d) Article. This frequent finding, which is 
resorted to in order to prevent a failure of justice, is sub- 
stantially a form of finding guilty of a lesser offence, 
since every specific offence involves a neglect or disorder. 

3. Additions to the finding. — In acquitting or 
convicting, the court may in a proper case characterize 
its finding, or accompany it with remarks or recommen- 
dations. 

(1.) Thus, in pronouncing the accused Not Guilty, the 
court, in lieu of a simple acquittal, may '^ fully'' or " Aow- 
orahly,' or ^^ fully and lionoraUy '' acquit. These terms 
add nothing to the legal effect of the acquittal, but are 
sometimes employed in exceptional cases, though less so 
than formerly. 

(2.) The court in connection with an acquittal may 
also reflect upon the charges as malicious, frivolous, vex- 
atious, unfounded, etc., or upon the accuser or prosecutor 
(or prosecuting witness), as actuated by personal anir 
mosity or other improper motive, or as equally culpable 
with the accused, or more culpable, etc. 

Such reflections, however, are not now frequent in 
our practice, the court commonly leaving this class of 
criticisms to be made by the reviewing authority. 

(3.) The court may animadvert upon any improper 
conduct, during the trial, by a member, the judge advo- 
cate, the accused, a counsel, or a witness. Where a wit- 
ness is believed to have sworn falsely the court may 
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with peculiar propriety call the attention of the review- 
ing officer to the fact. 

(4.) Where the evidence has disclosed a defective 
state of discipline or an objectionable practice at a post, 
etc., the court, in its discretion, has sometimes remarked 
upon the same, recommending administrative changes 
or reforms. 

(5.) Courts-martial are sometimes induced to add ex- 
planations of their findings or to give the reasons there- 
for, especially where the same, in view of the character 
of the testimony, may appear to require justification. 
Such action, however, must in general be unnecessary 
and unadvifiable. 

In cases where a conviction is arrived at, these ad- 
ditions, if any are made, are inserted after the sentence. 
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CHAPTER XVL 

J^ SENTENCE AND PUNISHMENT. 

The Finding having been completed, and having 
resulted in a conviction upon the Charge or upon some 
one at least of the Charges where there are several, — or 
in a conviction of a lesser ojffence included in one 
charged, — the court (unless reopening for the purpose 
of receiving evidence of former convictions, according 
to par. 1018, A. E.) next proceeds to adjudge the Sen- 
tence — I.e., to affix the penalty or penalties for the 
offence or offences found. 

Par. 1018, A. R., authorizes courts-martial, after ar- 
riving at their findings and before proceeding to sen- 
tence, to receive evidence (the accused being of course 
present) of previotis convictioiis by coui*t-martial of the 
accused, which may be convictions of any offences when- 
ever committed. These are proved by official copies of 
the records of trial (or, in a case of conviction by sum- 
mary court, by the record of the court itself), or by 
copies of the Orders promulgating the proceedings and 
showing the actual offences of which the soldier was 
convicted. [Such copies indeed are required to be 
forwarded with the original charges. See page 65.] 

The subject of this Chapter will be conveniently 
presented under the following heads: 1. The Course 
of Proceeding; 2. Classification of Sentences; 3. Princi- 
ples governing the imposing of discretionary sentences; 
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4. The specific punishments separately considered; 5. 
Kemarks with sentence, and Kecommendation. 
I o ^. 1. The course of proceeding — Voting and de- 
i Uieration, — Where the Article or Articles of War, under 
which the accused has been convicted, is or are manda- 
tory in expressly requiring a certain punishment or 
punishments specified to be imposed upon conviction, 
the office of the court simply is to cause the legal sen- 
tence to be entered of record by the judge advocate, no 
discretion being allowed and no deliberation or vote 
being called for. In cases, however, in which the sen- 
tence is left by the code to the discretion of the court, 
the members, the verdict being completed, commonly 
proceed at once to vote for a punishment or punish- 
ments, in the manner usually observed upon the Find- 
ing and already indicated. The court may of course 
take an adjournment between finding and sentence if 
deemed proper and expedient. 

The voting may be either oral and open, beginning 
with the " youngest in commission '^ of the members, as 
directed in Article 95; or in writing and secret, the 
member^s name not being appended to his vote. The 
latter form is, except in simple cases, that usually pur- 
sued : it is also in general the preferable one, not only 
because, the votes of individuals not being known, there 
can be no danger that the opinion of a senior member 
will unduly influence that of a junior, but also for the 
reason that the dijfferent awards, combining as they may 
several distinct penalties, will when expressed in writing 
be the more definite and explicit and the more readily 
compared. 

The ballots — the judge advocate being excluded — are 
properly collected by the president and counted and 
announced by him. Where no punishment is found to 
be concurred in by a majority upon the first vote, fur- 
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ther votings are to bie had until some final sentence 
comes to be approved by a majority of the members 
present. 

After the first vote, or at any other stage of the voting, 
the members, with a view to the reconciling of differ- 
ences of opinion, may engage in such discussion as may 
be desirable; and here, as upon the Finding, the equal- 
ity of the members is to be preserved, a junior being 
entitled to the same freedom of expression and the same 
consideration as a senior. 

Neither law nor regulation has prescribed any special 
routine to be pursued in the making up of the sentence. 
But where the sentences originally voted are found all 
to differ, it has been an approved practice for the court 
to proceed to vote upon them in succession, beginning 
with the least severe, until one of them receives the vote 
requisite for its adoption. A majority of the votes may 
sometimes be found to concur in some one penalty or 
more: in such a case the proceedings will be simplified 
by treating such penalty or penalties as agreed upon, 
the voting being then resumed upon the other proposi- 
tions. 

Case of joint accused, — When two or more persons 
have been tried on joint charges and convicted, their 
sentences (like the findings in their cases) must be sev- 
eral, although the punishments awarded be the same. 
If the sentence be discretionary with the court, a 
separate voting or concurrence should be had as to the 
sentence of each of the accused. 

Majority and ttoo-thirds votes, — The question of the 
selection of the sentence, or of any punishment, like all 
other questions arising in the procedure of our courts- 
martial, is (except in the single instance of the death 
penalty) determined by a majority vote. In the ex- 
cepted case two-thirds of the members present and 
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acting must — as required by Art. 96 — concur — Le.y four 
of a court of five members, five of a court of seven, six 
of a court of nine, eight of a court of eleven and nine 
of a court of thirteen. In all other cases a simple ma- 
jority is sufficient. A tie vote, given where there is an 
even number of members, is futile and determines noth- 
ing. Where it occurs, the voting must be continued 
till a majority in favor of a certain sentence or punish- 
ment is obtained. 

The deliberation or voting need not of course be pro- 
longed where, after repeated votes or comparison of 
views, the difference is found to be irreconcilable. In 
such a case the court, in lieu of coming to a formal sen- 
tence, can only enter upon the record the fact that they 
are wholly unable to agree, and thus terminate the pro- 
ceeding, subject to the action of the reviewing authority. 
Such a contingency would be most likely to happen 
where — the sentence being discretionary — there was an 
even number of members: in any event, however, it 
would be of rare occurrence. 

Obligation to vote a sentence, — Upon a conviction, 
every member must vote a sentence, whether he has 
voted to convict or to acquit upon the finding. The 
conviction as arrived at by the majority is the conclu- 
sion of the court, and each member, in voting upon the 
sentence, must accept the fact of guilt as settled, and 
consider only what is a proper punishment for the guilt 
as ascertained. He must also not only vote a sentence 
but — where the punishment is discretionary — an ade- 
quate sentence — i.e., one commensurate to the offence 
or offences found. If, having voted to acquit, he gives 
his vote for a slight and inadequate penalty, he fails in 
his full duty as an officer and member of the court. 

Compromise or chance sentence, — For the court to 
make up its sentence by dividing the aggregate of the 
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different quantities of punishment voted — as the terms 
of imprisonment, fines, or amounts of pay to be forfeited 
— by the number of the members, and taking the aver- 
age result as the sentence to be adjudged, is clearly 
not a proper or military proceeding. To determine 
upon a punishment by casting lots would be still more 
irregular. 

Adjournment and reconsideration. — If deemed, for 
any reason, desirable, the court may adjourn pending 
its deliberation upon the sentence. So, too, after a sen- 
tence has been agreed upon, the court is authorized to 
reconsider and modify the same at discretion, and at 
any time before the transmittal of the proceedings to 
the reviewing officer. The sentence determined upon 
after an adjournment and reconsideration, though quite 
different from that first awarded, is the sentence of the 
court. 

2. Classification of sentences. — Mandatory 
and discretionary sentences. — Sentences and punish- 
ments may be distinguished as mandatory and discre- 
tionary. The former are those imposed under Articles 
of War which require that a certain s peci fic punishment 
shall be im posed upon coiivi ction. y T^se^ 
6th, 8th, 13th7i4thVl5th, "l8th, 26th, 27th, 28th, 38th,^ 
50th, 57 th, 59th, 61st, 65th, 100th, and S ec. 1343, R^ 
In imposing sentence for the^ offences made punishable 
under these Articles, the province of the court is simply 
ministerial — to pronounce the judgment of the law. It 
has no power to affix a punishment either more or less 
severe, or other, than that specified : any different or 
additional punishment is simply a nullity and inopera- 
tive. If more penalties than one are prescribed for the 
offence by the statute, all are to be included in the sen- 
tence : if any one is omitted the sentence is illegal and 
of no effect. AVhere there has been a conviction upon 
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several charges setting forth different offences for which 
different mandatory punishments are provided, all must 
be embraced in the sentence. Where the conviction 
has been of offences for some one or more of which the 
punishment is mandatory, while for another or others 
it is discretionary, the mandatory punishment or pun- 
ishments must certainly be aflBxed, no matter how widely 
or variously the court may further exercise its discre- 
tionary power of punishment in the same sentence. 
Indeed, in all cases of punishments of the mandatory 
class, it is not the court which decrees the penalty but 
the statute. 

Thfi^ Articlea which leave the punishment to the dis- 
f cretion of the court are the 3d, 16th, 17th, 19th, 20th, 
/ 2l8t, 22d, 23d, 24th, 26th, 27th, 28th, 30th, 31st, 32d, 
33d, 34th, 35th, 36th, 37th, 38th, 39th, 40th, 41st, 42d, 
; 43d, 44th, 45th, 46th, 47th, 49th, 50th, 51st, 54th, 51 
\66th,J8th, 60th, 62d, 68th, 69th, 86th and lOlst^The 
oTscretion here conferred extends not only to^lTpunish- 
ments authorized by military law and usage but also to 
the imposing of different punishments in the same sen- 
tence. For a long period also no maximum limit was 
prescribed, and — except in Art. 58, where it is declared 
that the punishment shall not be less than that pro- 
vided for the like offence by the law of the State, etc. — 
no minimum. At length, by an Act of Congress of 
Sept. 27, 1890, enacted for the purpose of inducing 
something like uniformity in the penalties adjudged by 
courts-martial in similar cases, it was provided that 
whenever by the Articles of War the sentence is left to 
the discretion of the court, " the punishment shall not, 
in time of peace, he in excess of a limit which the Presi- 
dent may prescribe" Accordingly, a code of maximum 
punishments was prescribed by the President under this 
Act, for cases of enlisted men, which was published in 
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G. 0. 21 of Feb. 27, 1891. This code must be carefully 
considered by courts-martial in imposing sentence in 
such cases. Both the statute and the Order will be 
found in the Appendix. 
^ o 3. Principles governing the Imposing of 
discretionary sentences. — (1.) The sentence is 
to he based upon the facts as proved and found, — It is 
only the facts of the particular case, as exhibited by the 
testimony and ascertained by the findings, that can 
furnish a legitimate basis for the sentence. In gisneral 
the measure of the punishment should mainly depend 
upon the circumstances shown to have preceded and 
accompanied the offence and illustrated its nature, upon 
the intent shown to have been entertained by the 
offender, upon his animus towards the aggrieved per- 
son if any, the consequences of his act, and its effect 
upon military discipline. 

(2.) Discrimination should "be made between different 
classes ofofenders. — Where there Sive joint accused, dif- 
ferent degrees of punishment will often properly be 
called for, according to the parts, whether leading or 
secondary, taken in the criminal transaction by the sev- 
eral individuals. Where a non-commissioned officer has 
been concerned with a private soldier in the offence, and 
is jointly charged and convicted with him, his sentence, 
for manifest reasons, should be more severe than that of 
his associate. So, the sentence of an officer or non-com- 
missioned officer, convicted singly of a military offence, 
should in general be more severe than would be that of 
an inferior under the same or similar circumstances. It 
is, however, to be noted that a punishment which affects 
military rank is in general a severe one, and the more 
severe in proportion as the rank is the higher, so that 
reduction in the case of a non-commissioned officer, or 
suspension in that of a commissioned officer, will often 
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prove a more rigorous penalty than would a considerable 
term of imprisonment in the case of an enlisted man. 
The rank and office of the accused will thus properly 
enter into the question of the proper measure of punish- 
ment to be apportioned. 

(3.) Constitutional restrictions upon punishment are 
to be observed. — The Constitution, in Art. VIII. of the 
Amendments, provides that " excessive fines " shall not 
be "imposed, nor cruel and unusual punishments in- 
flicted.'* This provision applies, indeed, only to the 
courts of the United States, but courts-martial, though, 
as we have seen, no part of the United States Judiciary, 
and not legally bound by such provision, will properly 
observe it as a general rule of practice. A " cruel *' pun- 
ishment would be one which inflicted an amount of suf- 
fering out of all reasonable proportion to the full de- 
mands- of justice. An " unusual '* punishment would 
be one not recognized by law or sanctioned by usage. 

(4.) Prohibited punishments not to be adjudged. — Cer- 
tain punishments are expressly or impliedly prohibited 
by the Articles of War. Thus Art. 96 expressly prohib- 
its the imposition of the death penalty except in cases 
where the same is specifically authorized by the code. 
Art. 98 expressly prohibits the punishments of flogging, 
branding, etc. Art. 97, by a necessary implication from 
its terms, prohibits confinement in a penitentiary for 
purely military offences. Art. 83 precludes inferior 
courts from inflicting " a fine exceeding a month's pay," 
and from imprisoning or putting to hard labor " for a 
longer time than one month.'* 

(5.) The sentence must constitute a criminal judg- 
ment. — A sentence of court-martial, as has already been 
indicated, cannot legally assume to impose any form of 
civil liability, whether in the nature of debt or damages. 
It cannot appropriate or dispose of the pay of an accused 
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or impose upon him a^w«, to the use or for the benefit 
of any individual military or civil, but can forfeit or 
adjudge the same to the United States only. Further, 
a military court cannot condemn an accused to return a 
specific article of property to a person whom he has 
illegally deprived of the same; nor can it sentence him 
to be imprisoned until he pays a certain amount, or re- 
stores certain property, to a private individual. Thus a 
court-martial, in framing its sentence, can recognize no 
liability or obligation on the part of the accused except 

/ to the United States. /^ 

^0 4. The specific punishments separately 
considered. — Punishments legal and appropriate 
for officers. — These are Dismissal or Cashiering, Dis- 
qualification for office. Suspension (with or without loss, 
or partial loss, of pay). Loss of relative rank or files. 
Reprimand or Admonition. 

^'J*/ Dismissal or Cashiering, — Dismissal and cashiering 
were formerly regarded as quite distinct in military law; 
the latter involving, in addition to a dishonorable sep- 
aration from the service (which is the definition of dis- 
missal), a disability to hold military office, and thus 
constituting a more severe punishment than the former. 
All such distinction,' however, has long ceased to exist, 
cashiering having become identical with dismissal. In 
all the present Articles of War in which this punish- 
ment is named except two — the 8th and 50th — " dis- 
missed " is the word adopted, and in those *^ cashiered ^* 
was retained, apparently through inadvertence. 

Dismissal, to the exclusion of any other punishment, is 
requiredyhj Arts. 5, 6, 8, 13, 15, 18, 26, 27, 28, 38, 50, 59, 61 
and 65, to be adjudged upon conviction of the offences 
in these Articles specified. It is also legally imposable 
upon conviction of any offence of an officer of which the 
punishment is made discretionary with the court. 
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Execution of dismissaL — This punishment is executed 
by operation of law, immediately upon approval or con- 
firmation, and notice to the officer. Upon the day of 
the official announcement to an officer of the approval 
or confirmation by the^ proper authority of a sentence 
dismissing him from the military service, his connection 
with the Army at once ceases and he becomes a civilian. 
If at the date of the approval, or on the day on which 
information of the same arrives at his station, the officer 
is absent on duty, or a prisoner in the hands of the 
enemy, or otherwise prevented from receiving notice of 
the dismissal as approved, the same will not take effect 
until actual official notice thereof is given to him. 

Dismissal with ignominy, — In time of war, courts^ 
martial have sometimes directed, in sentences of dismis- 
sal, that the same be accompanied by certain minor 
penalties impressing the dismissal with an ignominious 
character — such as taking away or breaking the sword 
of the officer, or cutting off his shoulder straps or other 
insignia of rank, publicly in presence of the command 
to which he is attached. 

Disqualification for office. — Disqualification, either for 
military office or for office in general, was formerly not 
unfrequently imposed as a punishment, in. connection 
commonly with dismissal, and was abundantly sanc- 
tioned by usage. In a G. C. M. 0., however, of 1870, 
this form of penalty was expressly disapproved by the 
Secretary of War, and has not since been countenanced 
in practice as an independent punishment. As substan- 
tially amounting to an inhibition for an indefinite pe- 
riod upon the exercise of the appointing power in the 
particular case, it is a penalty, scarcely within the prov- 
ince of a court-martial, and of at least questionable 
legality. 

The disability to hold office, etc., attached as a conse- 
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quence of dismissal by Arts. 6 and 14, will be referred 
to in Chapter XX. 

] Suspension. — This punishment, though recognized in 
one of its forms — suspension from command — by the 
101st Article of War, rests in fact upon usage for its 
authority. There are two principal kinds of the pun- 
ishment of suspension — suspension from rank and sus- 
pension from command. The former indeed includes 
the latter; that is to say, a suspension of an oflBcer from 
rank includes a suspension from such right of command 
(and exercise of authority and performance of duty in- 
cident thereto) as may be attached to his rank. 

Suspension from rank involves a deprivation, during 
the period of the operation of the sentence, not only of 
the right of command but of all other rights and privi- 
leges incident to the rank, as such, of the officer, whether 
held in his relation to other officers or to enlisted men. 
Thus it deprives him of any right of promotion accruing 
during the term of suspension to which he would have 
boen entitled had he not been suspended, and causes 
the same to accrue to the officer next junior. It renders 
him ineligible to sit upon a court-martial, court of in- 
quiry, or military board, and also divests him of the 
right of priority and precedence in the exercise of the 
minor privileges of the officer, such as the privilege of 
the selection of quarters whenever quarters become avail- 
able for selection pending the term of suspension. And 
so of any other right or privilege of priority, obedience, or 
deference which would otherwise have been due to his 
rank; the same, with its incidents, remaining, during 
the term of the suspension, dormant and inoperative. 

But rights incident to his office, independently of rank, 
he may still enjoy. Thus his right to rise relatively or 
in files in his grade (where a senior dies, resigns, or is 
dismissed, retired, or promoted) is not affected by the 
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snspension^ this being a right incident to his officCy ac- 
cording to the date of his commission. So, he may 
continue to occupy his proper quarters (where no new 
selection of quarters inyolying him is required at his 
station), to purchase fuel, commissary stores, etc., from 
the proper officer, to draw his pay (where the same is 
not, in whole or in part, expressly forfeited in the sen- 
tence according to Art. 101), to receive his pecuniary or 
other allowances, etc. 

Suspension from command merely deprives the officer 
of authority to exercise his proper military command 
(devolving it upon his junior or some other officer spe- 
cially assigned to the same), and consequently of his right 
to give orders to, or exact obedience from, his inferiors, 
to convene the courts and boards which he would be 
empowered to convene by virtue of his command were 
he not suspended, to sign muster-rolls, reports, discharges, 
etc., as commanding officer, to appoint or reduce non- 
commissioned officers, to grant furloughs, make arrests, 
etc. It does not affect his right of promotion, or any 
military rights or privileges incident to rank or office or 
other than those attaching simply to command as such. 
It is thus not in general an appropriate punishment for 
a staff officer. It is also evidently a considerably less 
severe punishment than suspension from rank. 

Suspension in general, — Suspension, it may be added, 
is not dismissal nor any degree of dismissal. It does 
not divest the officer of his office or commission, but 
only holds in abeyance the rights and functions attached 
to his rank or command. Though, pending the term of 
suspension, he is not in a legal capacity to receive or 
execute orders pertaining to his military speciality, he 
yet remains subject to such orders as may properly be 
given him in his official or personal character, irrespec- 
tive of rank or command, as well as amenable to the 
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jurisdiction of* a court-martial for any military offence 
committed during such term. The term being com- 
pleted, he reverts to his former rank, as well as to his 
former command if not meanwhile changed by superior 
authority. In the interim, however, he may be restored 
by the pardoning power ; and his promotion by the ap- 
pointing power will operate as a pardon and terminate 
the suspension. 

Suspension is not arrest^ and does noi^per se, authorize 
a commander to subject the officer to bodily restraint. 

Execution of the punishment, — Suspension, like dis- 
missal, is executed, or rather commences to be executed, 
upon notice to the oflScer of the due approval of the sen- 
tence. From and after the date of the order promul- 
gating the approved sentence if communicated to him 
upon its date, or the subsequent date upon which such 
order, or other official information of the approval, is 
actually personally made know to him, the term of the 
suspension begins, and runs on to its end. 

Suspension from the Military Academy. — This is a 
third form of the punishment of suspension, applicable 
only to cadets. It has the effect of wholly severing the 
cadet from the Academy during the term adjudged. 
Where the suspension is for a considerable term, it is 
usually added in the sentence that at the end of such 
term the cadet shall join the next lower class. 
.^ Loss of relative rank or files, — This species of punish- 
ment also is sanctioned by the established usage of the 
service. It consists in subjecting the officer to lose a 
certain number of " files,'' or " steps," in the list, or to 
be placed at the bottom of the list, of officers of his 
rank in his regiment, arm, or corps. In resorting to the 
milder form of the punishment, the position on the list 
intended to be assigned the offender is in general spe- 
cifically indicated by designating the inferior 7iumber 
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which he is in future to have, or by some such addition 
as — " so that his name shall appear (or be borne) on the 
Army Register next below (or above) that of A. B./^ (a 
certain officer named). 

The effect of this punishment is to deprive the officer 
of such relative right of promotion, as well as relative 
right of command and of precedence on courts or boards 
and in choosing quarters, etc., as he would have had had 
he remained at his original number. It cannot, however, 
per SBy affect his right to pay or allowances. 
/^ V Reprimand or Admonition. — Eeprimand, though enu- 
merated in the A. R. (par. 1019) as a punishment legal 
for enlisted men, is in practice almost exclusively con- 
fined to cases of officers, and is therefore here considered. 

A court-martial, in imposing a reprimand, may direct 
that it be eMYier puUic or private, according as it is con- 
templated that it shall be administered in public before 
the command or published in General Orders, or shall 
be given by way of personal reproof by the commanding 
officer in the absence of witnesses. Sentences of private 
reprimand, though once not unusual, are now very rare 
in practice. The most frequent form of the sentence is 
" to be reprimanded in General Orders,^^ or " to be repri- 
manded ^* simply. The particular officer by whom the 
reprimand shall be pronounced, the time or place at 
which it shall be given, and its terms, are matters be- 
longing to the province of the reviewing authority (or 
that of the officer who may be designated by him to 
execute the punishment), and are not properly added in 
the sentence of the court. 

Reprimand is commonly viewed as a light penalty, 
and it is generally also mildly executed. But as its 
terms are in the discretion of the officer who administers 
it, these may be made pointed and severe. Some very 
severe reprimands, pronounced by the Secretary of War, 
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in approving this punishment, arc to be found in the 
General Orders. 

Admonition is but a milder form of reprimand. A 
sentence " to be admonished '^ is an indication that the 
court deems the offence to be one of a comparatively 
trivial character. To sentence an officer, convicted of a 
serious offence, merely to be reprimanded or admon- 
ished, would be a mockery of justice. 
^Punishments legal and appropriate for both officers 
and enlisted men. — The punishments of this class are 
Death, Fine, Imprisonment, and Forfeiture of pay or of 
pay and allowances. In adjudging the last two, the 
court will properly consult the code of maximum punish- 
ments. 
^ Death. — It is provided in Art. 96 that — " No person 
shall be sentenced to suffer death except ... in the 
cases expressly mentioned^' in the code. This punish- 
ment is so mentioned: \st, in Art. 57, and in Sec. 1343, 
Rev. Sts., where it is specifically required to be ad- 
judged upon conviction, to the exclusion of any lesser 
penalty; 2d, in Arts. 21, 22, 23, 39, 41, 42, 43,44,45,46, 
47 (in time of war), 49, 50, 51 and 56, where it is in 
terms authorized to be inflicted at the discretion of the 
court. In a further Article, the 58th, this penalty, 
though not named, is yet i7i effect required to be imposed 
upon conviction of offences made capital by the local 
law. The majority, however, of these Articles are not 
applicable to time of peace, and the result is that, in 
our military law and practice, this punishment is reserved 
almost exclusively for the purposes of the administratioii 
of justice in time of war. About 550 death sentences 
imposed by courts-martial during the late war are pub- 
lished in the General Orders of the War Department 
alone. 

A death sentence is sufficient in law which does not 
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specify the manner of death, but leaves that to be fixed 
by the reviewing authority. In practice, however, the 
court almost invariably indicates the form of the pen- 
alty, adjudging in general that the accused be shot where 
convicted of desertion, mutiny, or other purely military 
offence, and that he be hung where convicted of a crime 
other than military, as murder or the offence of the spy. 
It is required by Art. 96 that two-thirds of the mem- 
bers of the court shall concur in a death sentence. It 
has hence become usual, though it is not essential, for 
the court to add to such sentence, " two-thirds of the 
members present concurring,^' or in terms to such effect. 
Execution of the pu7iishmenf. — The mode of the exe- 
cution of this punishment is not prescribed by statute 
or regulation. According to the general usage, M'here 
the same is to be inflicted by shooting, the prisoner, ac- 
companied by the chaplain, is conducted by a detach- 
ment, including a firing party and coffin bearers, and 
headed by the provost marshal or other officer, and band 
playing the Dead March, to an open space on three sides 
of which the command is formed facing inwards.' The 
prisoner being placed, the charge, finding, sentence and 
orders are read aloud. The firing is directed by the 
officer, and, the execution being completed, the com- 
mand breaks into column and marches past the body. 
In a case of ha7iging, the command is " formed in square 
on the gallows as a centre," and, after similar prelimi- 
naries, an " executioner," under the direction of the offi- 
cer in charge, " performs his office." 
^' /^ Fine. — This punishment is legally imposable wher- 
ever the punishment is discretionary with the court, but 
is especially appropriate to those offences which consist 
in a misappropriation or misapplication of public funds 
or property, being in general adjudged with a view 
mainly to the reimbursement of the United States for 
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some amount illegally diverted to private purposes. It 
is indeed specifically designated by Art. 60 as a penalty 
suitable for embezzlement and other frauds upon the 
government. 

Fine and imprisonment, — In the military, as in the 
civil, procedure, where a fine is imposed, it commonly 
is, and in general properly should be, added in the 
judgment, with a view to securing the execution of the 
fine, that the party shall be imprisoned till the fine is 
paid. Further, it is usual and proper in a military sen- 
tence to declare that such an imprisonment shall not 
exceed a certain term of months or years; otherwise, 
the pardoning power not intervening, the confinement 
might be indefinitely prolonged. When the imprison- 
ment is intended to be inflicted for a separate purpose 
of additional punishment, as well as with a view to in- 
duce the payment of the fine, the form commonly adopt- 
ed is to adjudge it for a certain period absolutely, and 
for such further period as the fine may remain unpaid; 
the latter period, however, not to exceed a certain term 
specified, or the whole not to exceed a certain term in 
all. 
/ >-. Imprisonment, — This punishment, indifferently also 
styled "confinement," is, where adjudged to officers, 
almost invariably combined with dismissal. Where ad- 
judged to non-commissioned officers, it is properly ac- 
companied, in the sentence, with reduction to the ranks. 

There are five species of this punishment now recog- 
nized in military law: Simple confinement; Confine- 
ment at hard labor; Confinement in a penitentiary; 
Solitary confinement; Confinement on bread and water 
diet. The two latter, however, are by usage, as expressed 
in par. 1019, Army Eegulations, reserved for enlisted 
men alone, and will be considered among the punish- 
ments appropriate to that class. 
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Simple confiyiement is either confinement in a guard- 
house, imposed for slight offences; or confinement, 
(without hard labor) in a military prison — such as that 
established by military order on Alcatraz Island in the 
harbor of San Francisco. Confinement at the Military 
Prison established by Act of Congress at Leavenworth, 
Kansas, involves per se hard labor, or some labor, under 
the provisions of Sec. 1351, R S. 

" Hard labor " is really a distinct punishment, and 
has formerly, in some instances, been adjudged alone — 
i, e,, unaccompanied, in the sentence, by confinement. 
It necessarily implies, however, per se, a restraint of the 
person, and is now never imposed except in connection 
with confinement; — " to he confined ^' (or " imprisoned ^^) 
" at hard labor,'' at a prison named, for a certain speci- 
fied term, being the customary form of the sentence. 
Hard labor, being a separate penalty, must be expressed 
in terms in the sentence, or it cannot be administered, — 
except where involved in the peculiar species of punish- 
ment adjudged, as in the case of confinement in a peni- 
tentiary or, as above noted, at the Leavenworth prison. 

Confinement in a penitentiary, — This form of impris- 
onment, as imposable by court-martial, is regulated by 
the 9?th Article of War, as follows : " No person m the 
military service shall, under the sentence of a court-mar- 
tial, he punished hy confinement in a penitentiary, unless 
the offence of which he may he convicted toould, hy some 
statute of the United States, or hy some statute of the 
State, Territory, or District in which such offence may he 
committed, or hy the common law, as the same exists in 
such State, Territory, or District, subject such convict to 
such punishment" That is to say, a court-martial is 
authorized to adjudge this penalty only upon a con- 
viction of an offence of a civil nature, cognizable by such 
court — as embezzlement, larceny, robbery, iiomicide, or 
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other crime properly so cognizable under Art. 60 or 62, 
or, in time of war, under Art. 58 — and which is also 
punishable under the local criminal law. For a purely 
military offence, as desertion, mutiny, misbehavior 
before the enemy, etc., this punishment cannot legally 
be imposed. 

By the term " penitentiary" as used in the Article, is 
understood any public civil prison — as the U. S. peni- 
tentiary in the District of Columbia, or the prisons 
" erected by the United States " in the several Territo- 
ries, or those established by the laws of the different 
States — ^in which prisoners are subjected to a course of 
discipline and labor. A sentence of confinement in a 
penitentiary is one in which the penalty of " hard labor " 
is necessarily involved, and in which, therefore, it need 
not be added in terms. 

Term of imprisonment. — The maximum term of the, 
punishment of imprisonment, in cases of the various 
offences of enlisted men, has, as already noticed, been 
fixed by the President under the authority. of the Act 
of Sept. 27, 1890. (See G. O. 21 of 1891, in Appendix.) 
In the case of officers (where indeed such penalty is 
much more rarely resorted to), no maximum or mini- 
mum term (except inferentially under Art. 58) has been 
established for this punishment, whether executed in a 
military prison or a penitentiary. 

Imprisonment after discharge or expiration of term 
of enlistment, — It is now settled law that a military of- 
fender may be sentenced to an imprisonment continuing 
after he has been discharged — Le. that he may be sen- 
tenced to be dishonorably discharged, and then impris- 
oned for a certain term. It is equally settled that a 
court-martial may legally sentence a soldier to a term 
of imprisonment which must necessarily extend beyond 
the period of his existing term of enlistment. 
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Cumulative sentence. — Where two sentences imposing 
terms of imprisonment are, on successive trials, ad- 
judged the same offender, the second is cumulative, and 
may be, and — ^legally — is, fully executed upon the ex- 
piration of the term of the first. 

Credit far good conduct in confinement. — This indul- 
gence granted to civil prisoners of the United States by 
an Act of Congress of 1875, was extended to military 
prisoners by a G. 0. of the same year. It consists in 
allowing to a prisoner " a deduction from the term of 
his sentence oifive days in each and every month dur- 
ing which no charge of misconduct shall have been sus- 
tained against him.^^ 
^ / Forfeiture of pay ^ or pay and allowances. — [Forfeiture 
of pay ^ which, in cases of soldiers, is the most frequent 
of all the military punishments, is to be distinguished 
from fine — a punishment which imposes a pecuniary lia- 
bility in general, not necessarily affecting pay; and also 
from stoppage, which is not properly a punishment at 
all but a charge on account, though sometime^ indeed 
resulting from punishment as a mode adopted for exe- 
cuting the same. 

There are several different forms of forfeiture ad- 
judged by sentence— as, for example, a forfeiture of a 
certain specified amount (as so many dollars) of pay, or 
of the pay for a certain specified period, or of " all pay 
due,^^ or "all pay due and to become due/^ 

Forfeiture of " allowances/' — The forfeiture may in- 
clude "allowances" with pay, though a forfeiture of 
" pay " alone will not embrace allowances. A forfeiture 
of "pay and allowances" affects, with his pay, any 
money commutations or other pecuniary emoluments 
incidental to the office, rank, or status of the party and 
due him at the date on which the sentence takes effect 
— as the allowance for quarters in the case of an officer. 
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and the allowance for clothing in the case of a soldier. 
A forfeiture of allowances other than pecuniary — as of 
rations or clothing as such, — would not now be sanc- 
tioned by the usage of the service. 

The forfeiture must be in express terms, not left to in- 
ference. — A forfeiture, to be operative, must be ex- 
pressed ; it cannot be involved in any other penalty. A 
simple sentence of death, dismissal, dishonorable dis- 
'charge, or imprisonment, cannot affect the right of the 
party to such pay as may be due him at the date of the 
approval or execution of such sentence. Where, there- 
fore, the court intends to forfeit pay, it must express its 
intention in terms : pay cannot be forfeited by implica- 
tion. 

The forfeiture accrues to the United States only. — 
The principle has been heretofore noticed that a court- 
martial can neither forfeit pay for the benefit of an in- 
dividual, nor by its sentence direct as to its disposition. 
All forfeitures of pay accrue to the United States, and 
the disposition of the same as public funds is a matter 
belonging to the province of Congress. 



Punishments legal and appropriate for enlisted men 
only. — These are Reduction, Dishonorable Discharge, 
Solitary Confinement, Confinement on bread and water 
dietj^ Ball and chain, and Detaining pay. 

Reduction. — This punishment, commonly termed re- 
duction to the ranks, consists, in our service, in the de- 
grading of a -non-commissioned officer — sergeant or cor- 
poral of a company — to the rank and status of a private. 
Reducing to an intermediate grade, as from sergeant to 
corporal, is not known to our law ; nor is reduction of 
commissioned officers. Reduction should always be 
added in a sentence which imposes a term of confine- 
ment. 
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In some cases reduction has been made ignominions — 
i,e, has been directed in the sentence to be accompanied 
by the cutting off, in the presence of the command, of 
the chevrons and stripes of the non-commissioned 
officer. 

Reduction by sentence as a punishment is to be distin- 
guished from the reduction authorized by the Army 
Regulations (par. 254) — viz,, that which may be or- 
dered by the commander of a regiment on the applica- 
tion of a company commander. 
'^V ^ Dishonorable discharge, — This punishment corre- 
sponds to dismissal in the case of an officer, in that it 
expels the offender with disgrace from the Army, and 
remands him to the status of a civilian. It is frequently 
added in sentences of imprisonment; the interests of 
the service requiring that a military convict, before 
being subjected to a protracted confinement, should be 
formally separated from the Army. It is to be distin- 
guished from the discharge given by executive order as 
authorized by Art. 4, the latter being, not a punish- 
ment, but a mere rescinding or discontinuance of a 
contract. 

Execution of the punishment, — This punishment is 
executed by the delivery to the soldier of a certificate or 
" discharge in writing," which, as required by the 4th 
Article of War, must be "signed by afield officer of the 
regiment to which he belongs, or by the commanding offi- 
cer when no field officer is present." The discharge will 
be worded according to the usual form of discharges as 
furnished from the Adjutant Generars OflBce, but the 
blank in the body of the certificate, for the insertion of 
the cause or occasion of discharge, will be filled by a 
r^atement to the effect that the same has been given in 
consequence of the sentence of a general court-martial 
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published in a certain General Order, describing it by 
the command or authority from which it has proceeded, 
its number and date. Such statement will show that 
the discharge was awarded as a punishment and is there- 
fore dishonorable in law. 

Discharge with ignominy. — A mode of dishonorable 
discharge, sanctioned by usage for time of war, is drum- 
ming (or bugling) out of the service, with the " Rogue's 
March,'' in the presence of the command. 
5^j? Solitary confinement. — The usage of the service, as 
recognized and expressed in par, 1019 of the Army 
. Regulations, is the authority for this form of imprison- 
ment. In par. 1021 it is specified that the same "shall 
not exceed fourteen days at a time, nor be again en- a \ 

forced until a period of fourteen days has elapsed. 
Nor shall such confinement exceed eighty-four days in 
any one year." The term, therefore, of this confine- 
ment can in no case legally transcend the limit here 
fixed, nor can it properly transcend for any period the 
proportion indicated. 

Confinement on bread and water diet, — This, which is 
specified in par. 1019, A. R., as among the legal punish- 
ments for soldiers, is now rare in practice. Where 
resorted to, it has generally been adjudged in connec- 
tion with solitary confinement, and the Regulations 
(par. 1021) prescribe for it the same limits as to dura- 
tion. 

Ball and chain. — In practice this punishment has 
generally consisted in the having attached to the ankle 
a chain from 3 to 6 feet in length, linked to a ball 
weighing about 24 pounds. ^^ Ball and chain " is recog- 
nized as legal by the Army Regulations (par. 1019), but, 
though frequently imposed during the late war, is now 
comparatively disused. It should, properly, be reserved 
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for cases of violent persons, or cases where attempts to 
escape are to be apprehended and the offender cannot 

otherwise be effectually secured. 

Detaining 'pay. — ^A new, light, punishment, intended 
to promote discipline by restraining soldiers inclined to 
excesses, was inaugurated by G. 0. 63 of 1889, which 
provides that — " upon conviction of offences punishable 
at the discretion of courts-martial, a soldier may be sen- 
tenced to have his monthly pay, or a stated portion 
thereof, detained from him for such periods as the court, 
subject to the restrictions of the 83d Article of War, 
may direct ;^' the amounts so detained to be restored and 
paid to the soldier on his discharge, unless (Circ. 1, 
H. Q. A., of 1890) meantime divested by a sentence of 
forfeiture. 

Prohibited and disused punishmerits. — The punish- 
ments of flogging, of branding, and of rnarking or tattoo- 
ing, once recognized as legal, are now, as we have seen, 
prohibited by the 98th Article of War; the prohibition of 
branding, etc., being (apparently inadvertently) repeated 
in Art. 38. Certain other punishments, such as carrying 
weights, standing on a barrel, placarding, etc., though 
not unfrequent during the late war, are now disused in 
practice. 

5. Bemarks with sentence, and Recom- 
mendation— iJewzar^s with sentence. — In connection 
with its sentence, as with its finding, a court-martial 
may present such animadversions, recommendations, 
explanations, or other remarks, as it may deem properly 
to be called for. Thus it may comment unfavorably 
upon the accuser or prosecutor; may recommend that 
an officer or soldier (other than the accused) compro- 
mised by the evidence be brought to trial; may reflect 
upon certain action, discipline, or want of discipline, 
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developed by the testimony, etc. It is not uncommon 
for a court, in adjudging an unusually mild sentence, to 
add that it is " thus lenient " on account of certain cir- 
cumstances mentioned — ^as that the accused has under- 
gone a long confinement in arrest before trial, or has 
borne a good character or rendered valuable services 
prior to his offence, or has voluntarily surrendered him- 
self from desertion, or has been captured and imprisoned 
by the enemy, or is young or inexperienced as a soldier, 
or physically or mentally deficient, etc. 

Recommendation. — Where a severe sentence, made im- 
perative by a mandatory provision of the code, has been 
adjudged by the court, or — though more rarely — where 
a severe discretionary sentence has been imposed, the 
members, or a portion of them, sometimes join in a 
recommendation y i.e, a written statement commending 
the accused, for reasons stated, to the clemency of the 
reviewing authority. This statement is not a proceed- 
ing of the court, and no part of the record of the trial. 
It is therefore not properly incorporated with or added 
to the sentence, but, in practice, is usually appended to 
the record as a separate paper. 

Being the act not of the court, but of the members 
who take part in it, the recommendation may be sub- 
scribed by all the members, or by a majority or minority, 
or by one member only. There may be two or more 
recommendations, signed by different members, and on 
different expressed grounds. The judge advocate may 
properly join in a recommendation. 

A recommendation should not omit to state the 
reasons upon which it is based. Among the grounds 
generally advanced have been — the previous military 
services of the offender, his general good character, his 
youth or inexperience, the fact that he has been held 
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for an uimsnal period in arrest or confinement awaiting 
trial, or that he is in infirm health, the fact that he has 
promptly made good such losses as were occasioned to 
individuals by his derelictions, the absence in his case 
of a deliberate criminal intent, etc. A recommendation 
should proceed upon facts — mainly or entirely upon 
facts in evidence on the trial. 
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CHAPTER XVII. 

ACTIOSr ON THE PROCEEDINGS— THE REVIEWING 

AUTHORITY. 

It is essential to the taking effect of the sentence or 
finding of a general court-martial that it shall be acted 
upon by the proper superior, commonly designated the 
" Reviewing Officer " or " Eeviewing Authority/^ This 
official — who is either the President, a Commanding 
General, or the Superintendent of the Military Academy 
— may approve or disapprove the sentence or proceed- 
ings, execute the sentence, pardon or mitigate the pun- 
ishment, and exercise certain other authority incidental 
to these powers. In cases in which the President's 
action is required, in confirmation of the previous action 
and approval of a military commander, there are two 
reviewing officers. 

The revisory powers here indicated are conferred, and 
their exercise is regulated, by Arts. 104 to 112 of the 
code, and Sec. 1326, R. S. 

The subject of this Chapter will be considered under 
the heads of — 1. Action of President as reviewing 
authority; 2. Action of military commander as review- 
ing authority; 3. Return of the proceedings for correc- 
tion; 4. Execution of sentence; 5. Pardon and mitiga- 
tion of punishment; 6. Formulating of action, and 
promulgation; 7. Disposition of records. 
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^^^^ 1. Action of President as reviewing au- 

. / thority. — The President acts as reviewing officer — 1st. 
In all cases in which he has himself convened the court. 
In such cases he is the sole reviewing authority, the 
only official empowered to approve, disapprove, mitigate, 
or otherwise act upon the sentence or proceedings. If a 
President ceases to hold office before the proceedings or 
sentence of a certain court ordered by him are approved 
or acted upon, his successor in office becomes the review- 

^ ^ ing authority : 2d. In the cases of the particular sen- 
tences which, as it is prescribed in certain Articles, shall 
not be carried into execution until confirmed by him — 
viz,, all death sentences adjudged in time of peace and 
certain death sentences adjudged in war, as indicated in 
Art, 105 ; all sentences of dismissal of officers adjudged 
in time of peace, as indicated in Art. 106; all sente7ices 
" respecting general officers" whether adjudged in peace 
or war, as indicated in Art. 108; and all sentences of sus- 

J pension and dismission of cadets, as indicated in Sec. 1326, 
R. S. : 3d. In cases arising in time of war under Art, 
111, where the original reviewing officer, instead of 
executing a sentence of death or dismissal which he is 
authorized to execute, susjwiids his action thereon, and 
refers the question of execution to the determination of 
the President. 

The action of the President as reviewing officer need 
not be attested by his signature. As recently held by 
the Supreme Court in TJ. S. v. Page,* it is sufficient 
that such action be subscribed by the Secretary of War, 
provided it clearly appear therefrom that the proceed- 
ings were duly submitted to the President and thus 
that the approval was really his act. 



* 137 U. S., 673. 
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V^ 3. Action of military commander as re- 
vieiYing authority. — By Art. 104, the sentences 
or proceedings of all courts-martial ordered by military 
commanders are required to be approved by the conven- 
ing commander (or his successor in office) as a pre- 
requisite to their taking effect. In most cases such 
approval is the only prerequisite. In some cases, as 
has been seen, the President must also give his ap- 
proval before the sentence can be executed. Where the 
President thus acts, his action is commonly termed con- 
firmation, in contra-distinction to that of the com- 
mander which is termed approval. Where two military 
commanders, an inferior and a superior, are required to 
approve a sentence (as is the case in some instances 
occurring in time of war, indicated in Arts. 105 and 107), 
their respective official action is similarly designated. 
The two terms "approval" and "confirmation," how- 
ever, are often indifferently employed in practice, and 
there is no substantial distinction in legal signification 

y between them. 
c^ Nature of approval, — The term "approval "or "ap- 
proved" is a technical one, designating the official 
acceptance of and concurrence in the proceedings or 
sentence by the reviewing officer. When a commander 
approves a sentence or finding he does not necessarily 
mean that it has his personal approbation, for the 
reverse may be the fact. He means .simply that for 
purposes of justice or discipline, or from motives of ex- 
pediency or otherwise, he sanctions and effectuates it 
officially. In exceptional cases reviewing officers, in 
acting upon a sentence, have declared of the same that 
it was " confirmed but not approved," the intent being 
to impart the mere official assent necessary in law to 
the execution of the sentence while withholding per- 
sonal approbation of the same or of the proceedings or 
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findings upon which it is based. Such a distinction, 
however, in giving to the two words the one a technical 
and the other a colloquial meaning, is a departure from 
established usage and without legal significance, and the 
effect of the form in law is merely that of an approval. 
The proper course where a commander determines to 
ratify a sentence which he cannot commend is simply 
to approve officially and then add such remarks as may 
be pertinent to explain or illustrate such action. 

The approval being an official act must be made and 
subscribed by the convening commander. He cannot 
delegate this function to another officer — as a staff officer 
or inferior commander; and if he does so the act of the 
latter will be of no legal virtue. The commander must 
also be m command at the time in order to legally ap- 
prove. If he has been detached, although but tempp- 
rarily, from his command he cannot, while detached, 
legally act as reviewing officer of the proceedings of 
courts previously convened by him. 

Where the commander who has convened the court 
dies or is relieved or otherwise separated from his com- 
mand before the proceedings come to be acted upon, 
the power and duty of approval or other action is 
devolved upon his successor in command, or, as it is 
expressed in Article 104, " the officer commanding for 
the time being" 

Disapproval — Its natzire aiid effect. — " Disapproval,^^ 
in military law, as applied to the sentence, is not a mere 
expression of disapprobation, but a technical term em- 
ployed to indicate the action of the reviewing officer 
where he does not approve the sentence or a punishment. 
Such officer, wherever authorized to approve, may, in- 
stead, disapprove; disapproval being simply the absence 
or withholding, stated in terms, of the approval or con- 
firmation which is necessary to the taking effect of the 
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judgment of the court. As approval or confirmation 
vitalizes and makes operative the sentence or a punish- 
ment, disapproval nullifies and vacates it. Like ap- 
proval, it may be full or partial, i,e,y where a sentence 
imposes several punishments, one or more may be 
disapproved, and the other or others approved;, the 
disapproval of a part not affecting the validity or exe- 
cution of the remainder. Where the entire sentence is 
disapproved, the proceedings in the case are wholly 
terminated and nugatory: there then remains no mate- 
rial upon which the original reviewing officer, or the 
President, or other superior authority whose confirma- 
tion would be necessary to the enforcement of the sen- 
tence, can exercise the power of execution, or that of 
pardon or mitigation, and the legal status of the accused 
is the same as if the trial had resulted in an acquittal. 

A disapproval of the sentence may be based upon 
any ground going to the legal validity of the proceed- 
ings, or to the justice or expediency of the judgment of 
the court. Where the court has merely committed an 
error capable of correction, the proper course usually is 
not to disapprove the sentence, but to return the pro- 
ceedings to the court for revision and correction — a 
form presently to be noticed. 

Wew trial upon disapproval, — In disapproving a sen- 
tence the reviewing officer is authorized, in his discre- 
tion, to grant to the accused a new trial if he applies for 
the same ; such application operating also as a waiver of 
objection to a second trial for the same offence. Such 
new trials, however, have been of very rare occurrence 
in our military practice; parties convicted and sen- 
tenced being in general satisfied that the proceedings 
in their cases should be terminated by the disapproval, 
on whatever ground the same may be based. 

Form of disapproval not affecting the sentence* — The 
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disapproval thus far considered is a disapproval in whole 
or in part of the sentence. The reviewing officer, how- 
ever, may, and in practice often does, exercise the 
authority of disapproval as to some portion or portions 
of the proceedings not essential to support the sentence; 
such disapproval not being a technical or determinate 
legal act like the other, but an expression of disappro- 
bation or difference of opinion on the part of the com- 
mander. But this form of unfavorable comment (unless 
applied to some action of the court terminating for the 
time the proceedings, as the sustaining finally of a 
special plea) is entirely consistent with an approval of 
the sentence or of a punishment ultimately adjudged. 
^ ^; 3. Return of the proceedings for correc- 
tion. — Nature of the authority. — Incident to the dis- 
cretion vested by the code in the Eeviewing Officer 
(whether military commander or President) to approve 
or otherwise act upon the proceedings and sentence, is the 
authority to reassemble the court for the correction of 
any error or errors appearing in the record, and capable 
of correction, before final action be taken on the case. 
This authority is fully established by military usage and 
is recognized in the A. R. (paragraph 1043). It is evi- 
dently only by the return of the record to the court that 
the correction can legally be procured to be made, since 
the reviewing officer cannot make it himself indepen- 
dently of the court, nor can the court, after it has once 
completed and forwarded to him the record, recall it for 
modification. 

Occasions and grounds for the exercise of the author- 
ity. — These may be : 1. Clerical omissions or mistakes in 
material formal particulars in the making up of the 
record; 2. Errors of law or fact, or of judgment or 
discretion, on the part of the court, in its rulings or 
conclusions. Whether the defect be occasioned by in- 
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advertence, or arise from a misconception of law or mil- 
itary usage, or from an imperfect logic or a misuse of 
the judicial faculty, it is of course most desirable that it 
be removed, if practicable, from the proceedings, and 
the due and rational course of justice be relieved from 
obstruction and embarrassment. This is particularly to 
be desired where there has been a conviction, since, in 
the absence of the correction, the sentence may not 
legally be capable of execution or for other reason may 
properly have to be disapproved. 

Errors wMcJi cannot he corrected. — But radical fatal 
defects, rendering the proceedings wholly illegal from 
the beginning, cannot be corrected by this proceeding. 
Nor of course can an error be corrected where the facts 
do not warrant the correction. Nor can the record be 
returned on account of an error which can be corrected 
only by means of the introduction of testimony. The 
object of the proceeding is not to reopen an investigation 
which has been closed or rehear a case once tried and 
brought to judgment, bu*t simply to revise what has been 
judicially completed. Thus no evidence whatever can 
be received or heard at this stage. 
/ Course of procedure. — The reviewing officer returns 
the record to the court, generally through the judge 
advocate or president, with an order or official communi- 
cation requiring it to reassemble in the case and recon- 
sider the proceedings, or the findings or sentence, with 
the view of making a certain indicated correction (or 
corrections) therein. Where the alleged error is simply 
clerical or formal, it is commonly sufficient merely to 
specify it. In an instance of a supposed error of law or 
opinion in the verdict or award of punishment, a brief 
statement of the reasons deemed to call for the amend- 
ment is usually added, or referred to as contained in an 
accompanying indorsement or report. 
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Upon reassembling, the court may proceed to business 
if only a quorum of five members be present, though a 
larger number was in fact present when the supposed 
error was committed. The situation is commonly the 
same as if the court were closed for deliberation; the 
accused, therefore, is not in general properly present 
The court having considered the order, etc., proceeds to 
make the correction suggested, provided it regards the 
same as proper to be made, and thereupon returns the 
record and revision to the reviewing officer. The cor- 
rection cannot be made by addition, erasure, or other- 
wise, on the page or part of the written record in which 
it occurs, but must be made as part of the proceedings 
on the revision, to wit, on a separate sheet or sheets at- 
tached at the end of the record, and as a separate and 
distinct action of the court. This supplement to the 
record, which should be as formal as the main record 
itself, should set forth the reconvening order and all the 
proceedings had thereunder. The action taken must 
be the act of the court as such : neither the president or 
other member, nor the judge advocate, can personally 
assume to make the correction. 

If the correction is not made, i.e., if the court decides 
that there is no error calling for correction, it will simi- 
larly record its action to this effect (stating, if it think 
proper, its reasons), and return the record, as supple- 
mented, to the reviewing officer. The latter may there- 
upon again call upon the court to make the correction, 
while at the same time replying to or commenting upon 
the reasons or action of the court. The court may then 
adopt the view of the commander as to the correction, 
or it may adhere to its original determination, adding 
such arguments or observations as it may see fit. There 
is in our military practice no limit to the number of 
times that a record may be returned for correction. 
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but it is not often that the same is in fact returned a 
second time after the court once decides not to make 
the amendment. Upon such conclusion the Keviewing 
Officer (unless convinced that the court is in the right 
in the matter) will commonly dispose of the case with 
an expression of disapproval of its action on the revision, 
as also, in general, of the sentence, finding, or other pro- 
ceeding in respect to which the desired correction has 
been declined to be made. If, however, the error does 
not affect the validity of the sentence, he may, while 
disapproving the conclusion of the court, approve the 
sentence rather than that the offender go unpunished. 
^'"^ 4. Execution of sentence.— The general law 
authorizing the execution of sentences is contained in 
the 109th Article of War. The effect of this Article is, 
that the sentence may be executed or caused to be exe- 
cuted by the officer who ordered the court and has ap- 
proved the sentence (or his successor in command), in 
all cases except those in which the President, by Art. 
105, 106, or 108, or Sec. 1326, E. S., or a superior com- 
mander, by Art. 105 or 107, is required finally to confirm 
the sentence; and that, in the excepted cases, the order 
for the execution shall proceed from the President or 
such superior. Reference has already been made to Art. 
Ill under which, in time of war, the convening officer 
may elect to suspend the execution of certain sentences 
and refer them to the President for final action. 

Punishments not to be added to, in execution, — In ap- 
proving a sentence, the reviewing officer may reduce it 
by mitigation, or commute it, but he cannot legally add 
to it. Thus, in approving a sentence of simple dismissal 
of an officer, he cannot order that the officer forfeit his 
pay due at the time of dismissal; nor, in approving a 
sentence of simple imprisonment of a soldier, can he 
order that the same shall be executed with hard labor. 
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Nor, after, the execution of a punishment has been 
entered upon, can he legally impose upon the accused 
any penalty additional to that adjudged and approved. 

Conclusive effect of an executed sentence. — A sentence 
once duly approved and fully executed is conclusive and 
final so far as regards the action of the reviewing author- 
ity. He cannot recall the action taken, or reopen the 
case, or revoke, set aside, rescind, or modify the sentence. 
An executed sentence is also wholly beyond the reach of 
the general pardoning power, as well as of the power of 
remission and mitigation conferred by the 112th Article 
of War, yet to be noticed. Thus, for the rehabilitation 
or relief of the party sentenced, some new act quite out- 
side of the powers of revision and pardon must be re- 
sorted to. An officer, for example, duly dismissed the 
service by sentence of court-martial cannot be restored 
to the army by an attempted revoking of the confirma- 
tion or setting aside of the sentence, or by a pardon or 
remission, but can be so restored only by a new appoint- 
ment made by the President and confirmed by the Sen- 
ate. On the other hand, an officer or soldier who has 
been condemned by an executed sentence to forfeit or 
pay to the United States a sum of money, can be relieved 
from or reimbursed for such payment, only by an act of 
legislation in his behalf on the part of Congress. 

5. Pardon and mitigation of punish- 
ment. — Exercise of the pardoning power by the 
President. — The President, where he is reviewing 
Officer, viz., when acting upon the sentence of a court 
convened by himself, or a sentence requiring his confir- 
mation, while he may, of course, exert the plenary power 
vested in him by the Constitution, in practice almost 
invariably exercises a partial pardoning power of remis- 
sion of the punishment analogous to that conferred upon 
commanders by Art. 112. In other military cases, — as 
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in cases of applications or appeals addressed to him for 
clemency by officers or soldiers, whose sentences have 
been previously finally acted upon by the competent 
military commander and who are undergoing the same, 
— here, where he acts not as reviewing officer but as con- 
stitutional pardoning power, he exercises a full or limited 
nieasure of such power according to circumstances. 

Authority conferred hy Art. 112. — This Article enacts 
as follows : " Every officer who is authorized to order a 
general court-martial shall have power to pardon or 
mitigate any punishment adjudged by it, except the pun- 
ishment of death or of dismissal of an officer," The 
power here given is, not the plenary power to pardon 
an offender which is reserved to the President under 
the Constitution, but the power to pardon a punishment 
merely, that is to say, a power of remission. The exer- 
cise of this limited power simply relieves the accused 
in whole or in part from the punishment, leaving the 
matter of his guilt quite unaffected in law. Remission, 
however, is pardon of an inferior degree, the power to 
pardon including the power to remit. The attributes, 
therefore, of the constitutional pardoning power of the 
President will be found to characterize in a measure the 
power of remission possessed by reviewing officers, who, 
indeed, in the exercise of this power, may be regarded 
as the agents or representatives of the Executive in 
military cases. 

Attributes of the power of pardon or remission, — 1. It 
is coextensive with the punishment. Thus its exercise 
is not restricted to the time and occasion of the formal 
approval of the sentence by the reviewing authority, 
but may be resorted to at any stage of the execution of 
the punishment, and so long as any portion of the same 
remains unexecuted. What remains, for example, of a 
term of imprisonment of a soldier may be remitted, at 
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any time before its expiration, by the commander who 
originally ordered the court and approved the sentence, 
or by his successor meanwhile in the command, pro- 
vided, of course, the soldier is still confined within the 
command. So a continuing punishment — as one of dis- 
X qualification to hold ofl&ce or of a loss of files — may be 
\ remitted at any time during its legal duration. 2. It 
may be full or partial. That is to say, where a sentence 
includes several punishments, the President, or a com- 
mander thereto authorized by Art. 112, may remit all, 
or one or more ; and a remission of one will not affect 
the authority to execute or interrupt the execution of 
another or the others. So a part of a punishment may 
, be remitted at one time and another part at a subse- 
^''v' querit time. 3. It may be extended to a class of per- 
sons. The power is not restricted to the pardoning or 
remitting of the punishment of a single individual at 
a time. Thus the President has, on several occasions, 
offered amnesty to deserters who may return to duty 
within a time specified. This instance indeed illus- 
trates another attribute of the power under consid- 
eration, viz,, that it may be •exercised prior to the con- 
viction or trial of the offender. 4. It may either be 
unqualified or conditional. A pardon or remission, 
while in practice generally unqualified, may also be 
conditional, and the condition may be precedent or sub- 
sequent. During the period of the late war pardons 
on express conditions were not unfrequent in military 
cases. Thus sentences were remitted on the conditions 
precedent — that the accused re-enlisted, or enlisted 
"during the war;" that he paid back certain bounty 
money received by him ; that he paid a fine, or part of 
a fine imposed by his sentence; that he turned over the 
company fund in his hands; that he made good an 
amount found to have been embezzled by him; that he 
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reimbursed the expenses incurred in his apprehension 
as a deserter, or the value of public property (as a horse, 
carbine, etc.) appropriated in deserting, or that he made 
good the time lost by his absence; that he allotted cer- 
tain pay sentenced to be forfeited, or other pay, to the 
. support of his family. So, though more rarely, military 
pardons have been granted oh express conditions suhse- 
quent. As where an officer was pardoned on condition 
of his resigning his commission. So, where the sen- 
tences of soldiers in confinement were remitted on con- 
dition that they faithfully served their full terms oi 
enlistment. Where the pardon is conditional, the con- 
dition mxi^ihQ accepted by the beneficiary: in military 
cases the acceptance is commonly indicated, not for- 
mally, but by his voluntarily submitting to the proceed- 
ing or performing the act required as a condition. As 
has been remarked by the court in a leading case — " It 
lico upon the grantee to perform the condition. If he 
does not, — in case of a condition precedent the pardon 
does not take effect, and in case of a condition subse- 
quent the pardon becomes null; and if the condition is 
not performed the original sentence remains in full vigor 
and may be carried into effect.^^ 
o / Commutation. — A familiar form of conditional pardon 
or remission is commutation. It applies especially to 
certain punishments not capable of being mitigated, i.e., 
reduced in amount or quantity, and from which, there- 
fore, a sentenced person can be relieved only by the 
substitution of other and different punishments of a 
f milder character. Death, for example, which cannot 

I be mitigated, may be commuted to dismissal or impris- 

\ onment. So dismissal, which is not susceptible of miti- 

: gation, may be commuted to suspension, loss of files, 

> etc. So in a case of an enlisted man^ a sentence of dis- 
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honorable discharge or reduction to the ranks may be 
commuted to a moderate forfeiture of pay. 

Commutation, however, though more appropriate to 
cases of punishments which do not admit of mitigation, 
is not restricted to these in its application. It thus may 
be resorted to in cases where mitigation is permissible 
and in lieu thereof. Thus a considerable term of im- 
prisonment, instead of being mitigated to a less term, 
may be commuted to a forfeiture of a small amount of 
pay. 

Commutation is thus seen to be, in law, a pardon of 
the punishment on the condition subsequent that the 
party receive and undergo a less severe punishment of a 
different nature, — a condition which, in military cases, 
is accepted, not in express terms, but constructively by 
the party's entering upon and duly undergoing the sub- 
stituted penalty. 

; Mitigation. — Mitigation differs from commutation in 
that it consists, not in changing the quality of the pun- 
ishment or in substituting a different punishment for it, 
but simply in reducing it in quantity. Thus an impris- 
onment or suspension adjudged for a certain term is 
mitigated by reducing it to one for a less term; a fine or 
forfeiture of a certain amount, by reducing it to one of 
a less amount; a loss of a certain number of files, by 
reducing it to one of a fewer number. Pardon and miti- 
gation, though separate functions, may concur in action. 
Thus where a sentence imposes forfeiture and imprison- 
ment, the reviewing authority may at the same time 
remit the forfeiture and mitigate the imprisonment, or 
vice versa. 

As already noticed, the power conferred by Art. 112 is 
to mitigate, etc., a ^^ punishments^ not the sentence. So, 
where a sentence contains several punishments, action 
taken thereon which detracts from the severity of the 
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sentence in the aggregate but does not specifically reduce 
any punishment as such^ is not a legal exercise of the 
power of mitigation. 

Grounds of pardon or mitigation. — These are numer- 
ous, and vary with the circumstances of the cases tried. 
Among the most common are — the good character or 
record of the accused in the service; the fact that he was 
held an unreasonable time in arrest or confinement before 
trial, or while awaiting action on his sentence; that he is 
a recruit or young and inexperienced, or a foreigner with 
an imperfect understanding of English; that the pun- 
ishment is too severe for his offence; that the offence 
was not characterized by premeditation or criminal pur- 
pose; that he has made good to the United States or in- 
dividuals the losses incurred by his misconduct; that, as 
a deserter, he voluntarily returned or surrendered him- 
self ; that his offence was induced or aggravated by harsh 
treatment or unjustifiable conduct on the part of a supe- 
rior; that it was attended by special circumstances of 
provocation or extenuation, etc. 

6. Formulating of action, and promul- 
gation — Statement of approval, etc. — It is directed in 
the Army Eegulations, par. 1041, that the reviewing 
authority " shall state at the end of the proceedings in 
each case his decision and orders thereon ;^^ butno/orm 
for the statement of the action of such authority is 
prescribed in* the military code. Usage, however, has 
indicated a form for the purpose which is in general sub- 
stantially followed. This form (given in the Appendix) 
consists of an official statement appended to the record 
(with a proper heading, designating the headquarters, 
etc., place and date), to the effect that the proceedings, 
findings and sentence in the case of — (naming the ac- 
* cused) — are approved or disapproved, in whole or in part; 
or that the proceedings and findings are approved in 
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whole or in part, and the sentence, punishment or pun- 
ishments, is or are remitted, commuted or mitigated, as 
the case may be; with a direction as to the disposition 
of the prisoner in case of conviction, designation of the 
place of confinement if imprisonment be adjudged, etc. 
In a case of a sentence imposing a reprimand, to be 
administered by the reviewing officer, the formal admin- 
istering of the reprimand is added in terms to the ap- 
proval. If the case is the only or the last one to be tried 
by the court, the statement generally concludes with an 
order dissolving the court. The completed action is sub- 
scribed by the reviewing officer in his official capacity. 

Where the sentence is one requiring the final action 
of a superior, as the President, the statement, after the 
formal approval, adds — " and the proceedings are hereby 
forwarded for the action of the President," etc., or in 
terms to such effect. 

Where the action authorized by Art. Ill is resorted to, 
the statement, after the approval, proceeds to add what is 
referred to in the Article as the " order of suspension,*' 
which is simply a declaration to the effect that the exe- 
cution of the sentence is suspended until the pleasure of 
the President shall be known, and that the proceedings 
are accordingly transmitted to him for his action, under 
the Article. 

Accompanying remarks, — To the formal action or 
orders thus indicated, the commander or President may, 
if he thinks proper, add such reflections upon the pro- 
ceedings or conclusions of the court, the conduct of the 
prosecution or defence, the make-up of the record, etc., 
as the facts may warrant. Such comments have the more 
frequently been resorted to where the finding, or sentence, 
etc., has been in whole or in part disapproved. Where 
indeed the subject of the unfavorable criticism is an error 
of the court, capable of being corrected by the return of 
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the proceedings for the purpose, it is but fair to the court, 
and is in the interests of justice, that this course should 
first be pursued. 

The Order of promulgation. — The form of the General 
Order in and by which the President or commander pro- 
mulgates his action upon the proceedings of a case tried, 
is quite familiar to the service. This Order is not an 
original paper, but a copy of certain particulars con- 
tained in the record and of the formal action appended 
thereto. It is thus not essential to the execution of the 
sentence or otherwise, and may be wholly dispensed 
with. It has become, however, an invariable form, and 
is mainly useful — 1st, as a publication to the Army of 
the result of the trial, and of the opinion of the com- 
manding general, and (where his action is required) that 
of the President, upon the proceedings; 2d, as forming 
a permanent and convenient memorandum of the more 
material particulars of the case, for general reference and 
use in evidence; 3d, as constituting actual or presump- 
tive legal notice to the accused of the sentence or other 
conclusion of the court, and of the approval, disapproval, 
remission or mitigation by the reviewing authority. It 
also, by its date, where identical — as it should be — ^with 
the date of the formal approval, fixes the day from which 
in many cases, and always in cases of imprisonment, the 
punishment begins to be executed in law. 

Special action in case of an acquittal, — In such a case, if 
there is likely to be any material delay in the issuing of 
the Order promulgating the proceedings, the commander 
properly may, and in practice not unfrequently does, 
direct that the accused be forthwith released from arrest 
and restored to duty. In the absence of such antici- 
patory action, an oflScer or soldier fully exculpated on 
his trial might be held in undeserved restraint, and sub- 
jected to unnecessary suffering or humiliation, for a con- 
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siderable period, while awaiting the publication of the 
formal Order. 

7. Disposition of records.— Par. 985, A. K., 
directs that the proceedings of all general courts-martial 
" will be forwarded direct to the Judge Advocate Gen- 
eral.^* The last duty of the military reviewing oflBcer, 
after fully acting upon the proceedings of a general court, 
thus is to forward the record to Washington, to the Judge 
Advocate General of the Army, who is made by statute 
the legal recipient and custodian of such proceedings. 
A copy of the order of promulgation, if any has been 
issued, is properly transmitted with the record. 
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CHAPTER XVIII. 
INFERIOR COURTS-MARTIAL. 

As mentioned in Chapter IV, there are known to our 
law four Inferior Courts-Martial, viz.: 1. The Eegi- 
mental Court-Martial; 2. The Garrison Court-Martial; 
3. The Field Officer's Court; 4. The Summary Court. 
The two former date, in our military law, from 1775; 
the third had its inception in 1862; the last is of recent 
origin. 

1. The Regimental Court-Martial.— /jf5 au- 
thority and nature. — The authority for this court is 
contained in the 81st Article of War, by which " Every 
officer commanding a regiment or corps " is made " com- 
petent to appoint, for his own regiment or corps, courts- 
martial, consisting of three officers, to try offences not 
capital." 

The term "regiment^' need not be defined. The 
term " corps " signifies a separate integral portion of the 
army (other than a regiment) " organized by law with a 
head and members." It must be complete within and of 
itself, not a body made up of detachments from different 
commands temporarily acting together. Further, it 
must contain not only a force of soldiers, enlisted for or 
incorporated in it, but also officers appointed or assigned 
in or to it who may compose the court contemplated by 
the Article. The Corps of Engineers (including the 
Engineer battalion) ; the command (of ordnance officers 
and enlisted men) of the Chief of Ordnance; and the 
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present Signal Corps, under the command of the Chief 
Signal Officer— are all "corps'* in the sense of this 
Article. But the Corps of Cadets of the Military 
Academy is not such a " corps " because it comprises no 
commissioned officers of the Army and thus no material 
out of which its commander could compose a court for it 
as a " corps/' A court for a " corps " might properly be 
called a " corps court :'* the term " regimental," however, 
is that which is commonly applied to all the courts con- 
vened under Art. 81. 

The commander of the regiment or corps need not be 
of any particular rank: it is only necessary that he have 
under him four officers eligible for detail as members 
and judge advocate. The commander is not authorized 
to detail himself as one of the court. 

Jurisdiction, — By Arts. 81 and 83 it is provided that 
" regimental '' (as well as " garrison " courts) shall not 
have power to try capital cases or commissioned officers. 
Their jurisdiction is thus limited to offences not punish- 
able with death, committed by non-commissioned officers 
(where not specially excepted from such jurisdiction by 
Army Regulations), or privates of the particular com- 
mand. An inferior court, therefore, cannot legally assume 
jurisdiction of any of the offences (however slight the 
instances may be) which are specified in Arts. 21 to 23, 
39, 41 to 46, and 56, because the same are therein made 
punishable " by death or such other punishment as a 
court-martial may direct." Further, an inferior court 
cannot take cognizance of offences made exclusively 
punishable by a general court, as, for example, the 
crimes specified in Art. 58. 

Thus inferior courts are legally authorized to take 
cognizance of all military offences of soldiers, however 
grave, provided the same are not made punishable cap- 
itally, or exclusively by a general court. But while thus 
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empowered to pass upon many cases of serious offences, 
their authority to pu7iish is so inadequate to the proper 
disposition of such cases, in the event of conviction, that 
they should not be called upon to try them if it can be 
avoided, but the same should be reserved for the action 
of general courts. 

Inferior, unlike general courts-martial, are not af- 
fected, as to their jurisdiction or procedure, by the limi- 
tations of the 103d Article. But for an inferior court 
to take cognizance of an offence committed more than 
// -, two years before its date would be unprecedented. 

Poioer of punishment, — Ai*t. 83 declares that inferior 
courts ''shall not have power , . , . to inflict a fine ex- 
ceeding 07ie month's pay, or to imprison or put to hard 
labor any non-commissioned officer or soldier for a longer 
time than one month," 

" Fine,'' here, measured as it is by the month's pay of 
the soldier, has practically the same meaning as for- 
feiture. A fine, in the sense in which the word is em- 
ployed in the civil procedure, is rarely if ever adjudged 
by a regimental or garrison court; the pecuniary mulct 
imposed under this provision of the Article being almost 
invariably a forfeiture of a month's pay, or of a certain 
number of dollars of pay of a lesser amount. 

The court is authorized to adjudge loth punishments 
specified — i.e., both forfeiture and imprisonment (either 
with or without hard labor) — in the same sentence, pro- 
vided neither exceeds the legal limit. An exceeding by 
the court of the scope of the power cannot be made good 
by any action of the reviewing commander. But in such 
a case the commander may give effect to the legal meas- 
ure of the punishment imposed, by approving the same 
as to this amount and disapproving it as to the excess. 
[Circ. 12, H. Q. A., 1892.] 
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The " imprisonment " commonly imposed under this 
Article is imprisonment in the guard-house. "Hard 
labor," as a distinct penalty, is now rarely adjudged by 
inferior courts, being mostly reserved for cases of per- 
sons sentenced by general courts to confinement in a 
military prison. 

Art. 83, in specifying that inferior courts shall inflict 
only a certain quantity of three designated punishments, 
does not exclude such courts from imposing other pun- 
ishments custoniary and suitable for enlisted men. Thus 
reduction to the ranks may be and often is adjudged 
by these courts to non-commissioned officers, either as 
the sole penalty or in addition to one or more of the 
penalties named in the Article. But dishonorable dis- 
charge (see Art. 4) can be imposed only by a general 
court. 

Procedure, — The procedure of a regimental or garri- 
son court is in most respects substantially identical with 
that of a general court-martial. The majority of the 
Articles of War which relate to the cotiduct of a mili- 
tary trial refer in terms to "courts-martial" without 
distinction and are thus applicable to the inferior 
equally as to the superior courts. Such, for example, are 
— Art. 74, authorizing the appointment of a judge advo- 
cate; Art. 84, prescribing the oath to be taken by the 
members; Art. 86, providing for the punishment of 
contempts; Art. 88, recognizing the right of challenge; 
Art. 91, relating to the use in evidence of depositions; 
Art. 93, authorizing the granting by the court of contin- 
uances; Art. 94, fixing the hours of session; Art. 95, 
directing as to the order of voting by the members. As 
to matters not regulated by statute, the rules of the pro- 
cedure and practice of general courts, as fixed by the 
common law of the service, are ordinarily applicable to, 
9,nd to be followed by, inferior courts. Thus it is the 
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duty of the senior member of the court to preside, 
preserve order, etc.; the action or judgment of the court 
is determined by the vote of the majority; the function 
and authority of the judge • advocate are as set forth in 
the Chapter treating of that official; the rights of the 
accused are similar to those heretofore indicated as cus- 
tomarily accorded him. So, the record of a regimental 
or garrison court is made up and authenticated in sub- 
stantially the same manner and form as that of a gen- 
eral court, and, when completed, is transmitted to the 
convening authority. 

Action on the Proceedings, — The proceedings and sen- 
tences of regimental courts are to be reviewed and acted 
upon by the commanders indicated in Art. 81, by which 
these courts are authorized. The principles set forth in 
the last Chapter as governing the subject of the author- 
ity, discretion and duty of the Eeviewing Officer, will 
apply in general to the action of these commanders. 
The/orm of the action, as indorsed upon the record, is 
substantially the same as that adopted in a case tried by 
a general court, only that it is commonly expressed in 
briefer terms. 

Art. 112 gives to the commander by whom a regi- 
mental or garrison court has been convened a power of 
pardon and mitigation analogous to that given in cases 
of punishments adjudged by general courts. 

2. The Garrison (jOMrt-'M.^^Tti^kl— Its author- 
ity and nature. — The court known as the " garrison " 
court is authorized by Art. 82, which enacts that — 
^^ Every officer commanding a garrison, fort or other 
place where the troops consist of different corps, shall . . . 
he competent to appoint, for such garrison or other 
place, cotcrts-martial, consistiiig of three officers, to try 
offences not capitaV 

This provision differs from Art. 81, in that, while that 
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Article authorizes courts for commands consisting of a 
single element — ix.y comprising only officers and men 
of one and the same organization, — Art. 82 provides for 
the assembling of courts in commands of a composite 
character. The one Article is thus the complement of 
the other. 

The general term " other place '^ used in Art. 82 is a 
designation of the most comprehensive character, in- 
cluding any camp, post, barracks, bivouac, rendezvous, 
hospital, arsenal, transport, or other situation or locality 
whatever at which there may be stationed, or may tem- 
porarily remain, a command of the nature contemplated 
by the Article. The description, "where the troops 
consist of different corps,'^ applies to the words " garri- 
son '^ and "fort,^' as well as to the term "other place. ^^ 
As to the term " different corps,^' the construction given 
to it by General Scott in 1843 has ever since been fol- 
lowed. This is that, to fix upon the command the 
character of one consisting of " different corps,'^ and to 
authorize its commander to convene a garrison court, it 
is sufficient that there should be on duty with the com- 
mand, as a part of it, a single representative only — 
officer or enlisted man — of some arm or component of 
the military establishment other than that one of which 
the command, with this exception, is made up. Thus, 
if the body of the command consist of a regiment or 
detachment of infantry, it will be sufficient for the pur- 
pose indicated if there be stationed or serving with it 
an officer or enlisted man of a cavalry or artillery 
regiment, or of any branch of the staff of the army, as, 
for example, a medical officer or hospital steward, officer 
or non-commissioned officer of the quartermaster or 
subsistence department, chaplain, etc. 

Jurisdiction, etc. — What has been said of the Jurisdic- 
tion, Power of punishment. Procedure and Action on 
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the proceedings, of Regimental courts, applies alike to 
Garrison courts. In time of peace the latter, as being 
in general better adapted to the commands assembled at 
military posts, are much more frequently resorted to than 
the former. 

3. The Field Officer's Court— Its authority 
and nature. — This court was inaugurated by an enact- 
ment of 1862, now incorporated in the 80th, 83d and 
110th Articles of War. It differs from the other and 
old-established inferior courts in — (1) that it is author- 
ized only for time of war; (2) that it takes the place, in 
war, of the regimental or garrison court, whenever it 
can practicably be convened ; (3) that its sentences are 
not ordinarily executed by the simple order of the con- 
vening officer but may require, to give them effect, the 
approval of a higher commander. 

Constitution. — The Articles are silent as to the supe- 
rior by whom the Field Officer may be detailed as a 
court. In practice, field offlcer^s courts, where resorted 
to, have commonly been detailed by commanders of 
regiments. Where it has been impracticable to convene 
them on account of the want of an eligible officer or 
otherwise, the ordinary regimental or garrison court, or a 
general court, has been convened instead. 

Composition. — The officer detailed for the court must 
be not only a field officer but a regimental officer, and an 
officer of the regiment to which the parties tried belong. 
A staff officer is not eligible for the detail. 

Jurisdiction, — As has been remarked, the jurisdiction 
of the Field Officer is restricted to time of war. As to 
the persons within his jurisdiction, these, as indicated by 
the Article, are the enlisted men of the regiment in and 
for which he is detailed as a court. The regiment is the 
exclusive field of his jurisdiction and its limit. As to 
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offences, his jurisdiction is similar to that of the other 
inferior couri;s. 

Power of punishment. — By Art. 83, the Field OflBcer 
is invested as a court with precisely the same authority 
to sentence as is the regimental or the garrison court. 

Procedure. — There is no requirement of law that the 
Field Officer shall be sworn as a court. Nor is a judge 
advocate required or in practice detailed for this species 
of courts The Field Officer himself performs the whole 
duty of the court — conducts the investigation and keeps 
the record. In view of the summary character of its 
proceedings, the record of the Field Officer's court will 
properly be brief and simple. Unlike the records of 
other inferior, or of general courts, it does not ordinarily 
set forth the testimony, when any is taken, nor does it 
contain any reference to the affording to the accused 
of an opportunity for challenge, the Field Officer not 
being liable to such objection. In other respects the 
record wiU properly follow the essential features of the 
records of other courts, setting forth such particulars as 
are requisite to exhibit the authority and the action of 
the Officer. It will thus properly recite the order of 
detail, the names, etc., of the offenders tried, their 
offences as charged and their pleas, the findings of the 
court and the punishments adjudged upon conviction; 
the whole being authenticated by the Officer^s signature. 

Action upon the proceedings. — Art. 110 prescribes that 
the sentence of a field officer's court must, in order to 
be executed, be approved " by the brigade commander y' 
or, if there be none, " by the commanding officer of the 
post or campr Where, therefore, a regiment is a part 
neither of a brigade nor a post or camp command, it 
will be quite useless for the regimental commander to 
detail a field officer as a court, since no punishment ad- 
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judged by him can take effect : some other court will 
therefore properly be resorted to. 

4. The Summary Court. — This Court was es- 
tablished by the Act of Oct. 1, 1890, which declares — 
" That hereafter in time of peace all enlisted men charged 
with offences now cognizable iy a garrison or regimental 
court-martial shall, within twenty-four hours from the 
time of their arrest, he brought before a summary court, 
which shall consist of the line officer secoiid in rank at 
the post or station or of the command of the alleged of- 
fender, and at stations where only officers of the staff are 
on duty the officers second in ra7ik shall constitute such 
court, who shall have poioer to administer oaths and to 
hear and determine the case, and when satisfied of the 
guilt of the accused party adjudge the pu7iishment to be 
ififlicted. Provided, that when but one commissioned 
officer is present with a command," he shall act as the 
court. It is added that — " When the court is the accuser, 
the case shall be heard and determined by the post com- 
mander, or by regimental or garrison court-martial" 
Where an enlisted man, brought before a summary court, 
objects to be tried thereby and requests a trial before a 
garrison, etc., court, it is provided that he shall be en- 
titled to such trial. 

This court is intended mainly as a substitute for the 
garrison court in post commands. Its jurisdiction and 
power of punishment are therefore limited by the 83d 
Article of War. This power has been further restricted 
by the maximum code of G. 0. 21 of 1891. 

The Act of 1890 provides that " no sentence adjudged 
by a summary court shall be executed until it shall have 
been approved by the post or other commander" A sub- 
sequent statute of July 27, 1892, enacts " that the com- 
manding officers authorized to approve the sentences of 
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summary courts shall have the power to remit or miti- 
gate the same," 

The provision that accused shall be brought to trial 
within twenty-four hours from the arrest does not affect 
the time that may intervene after the commission of the 
offence, since the arrest may be deferred. 

The provision in regard to the composition of the 
court has been construed to mean that, when the court 
consists of the second in rank, and he is the accuser, 
the case is to be tried by the post commander ; and 
when the court consists of the post commander, and he 
is the accuser, the case is to be tried by a regimental or 
garrison court. 

The form of the record of a summary court is indi- 
cated in Orders. (See G. 0. 137 of 1890; Circ. 5, H. Q. A., 
of 1891; Circ. 12, H. Q. A., of 1892.) 

This court, as an agency for expeditiously disposing 
of (3ases of slight offences, has been found a very effectual 
instrument of discipline in the army. It should not 
however be resorted to in trivial cases, where — as re- 
marked by the Secretary of War, in G. 0. 73 of 1892— 
it is within the power of commanders to visit the de- 
linquencies by "admonitions or the withholding of 
privileges and indulgences.^^ 



The subject of Military Boards— of which the most 
important are the Eetiring Boafd, provided for in Chap- 
ter Two of Title XIV of the Revised Statutes, and in- 
vested with some of the powers of a court; and the 
Board of Survey, authorized and defined in Title LXXI 
of the Army Regulations — will be found considered in 
Chapter XXII of the main work of which this is an 
abridgment. 
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CHAPTER XIX. 
THE COURT OF INQUIRY. 

The law relating to the Court of In- 
quiry. — The law on this subject is contained in the 
seven Articles of War from the 115th to the 121st inclu- 
sive. These Articles prescribe when and by whom 
courts of inquiry may be ordered; what shall be their 
composition; what shall be their powers and duties; 
how the members and witnesses shall be sworn; how 
their proceedings shall be recorded and authenticated; 
and when such proceedings shall be admissible in evi- 
dence before courts-martial. 

Its nature and value. — The court of inquiry, 
so called, is really not a court at all. No criminal issue 
is formed before it, it arraigns no prisoner, receives no 
plea, makes no finding of guilt or innocence, awards no 
punishment. Its proceedings are not a trial, nor is its 
conclusion (when it expresses one) a judgment. It does 
not administer justice, and is not sworn to do so but 
simply to "examine and inquire.'^ It is thus not a Court 
but rather a Board — a board of investigation with the 
incidental authority (when expressly conferred upon it) 
of pronouncing an opinion upon the facts. But, as it 
is a sworn body, and as the witnesses before it are sworn 
and examined and cross-examined as before courts- 
martial, it is a Board of a higher sort in the nature of a 
court, and has thus come to be termed a court in the 
law military. But, though only quasi judicial, it is an 
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instrumentality of no little scope and importance; its 
investigations are frequently much more extended and 
its conclusions more comprehensive than would be those 
of a court-martial in a similar case ; and, in individual 
instances, its results may be scarcely less final than if 
it had the power to convict and sentence. Further, as 
contributions to history or to the annals of the Army, 
the researches and reports of courts of inquiry have been 
especially significant and valuable. 

Its constitution. — Art. 115 confers the power to 
order a court of inquiry on the President absolutely, 
and on commanding officers when such court is de- 
manded by the " officer or soldier whose conduct is to 
be inquired of." " Any commanding officer " may then 
convene the court, the power being thus made incident 
to distinctive command as such. Thus the commander 
of a district, post, regiment, or independent company 
' or detachment, may, if duly applied to for the purpose, 
order this court with the same legality as may the com- 
mander of a department or army, though the exercise 
of such authority on the part of an inferior commander, 
or in a case of a soldier, is of rare occurrence in our ser- 
vice. On the other hand, it is always optional with the 
commander to refuse the application, if he thinks that 
to grant it will not subserve the public interests. 

Its composition. — Art. 116 provides that " A 
court of inqtdry shall consist of one or more officers, not 
exceeding three." In practice such court is generally 
composed with three members : a detail of less than 
three is unfrequent. In a recent instance it was specially 
enacted by Congress that a certain important court of 
inquiry should " consist of not less than five officers,^^ 
and it was in fact constituted with seven members. 

As to the rank of members of courts of inquiry, the 
law is silent and therefore without restriction. Art. 79, 
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in providing that " no officer shall, when it can be 
avoided, be tried by officers inferior to him in rank/^ 
applies of course only to courts-martial. 

Its function. — The function of the court of in- 
quiry in our service appears from Arts. 115 and 119. 
In the former its general purpose is indicated to be — 
" to examine into the nature of any transaction of, or ac- 
cusation or imputation against, any officer or soldier J' 
By the latter, it is required to " give an opinion on the 
merits of the case," when " specially ordered to do so." 

Tlie investigation. — The scope of the investigation, or 
"examination,^^ commonly pursued by a court of in- 
quiry, will appear from the objects or uses for which 
such a court is ordered or applied for. These are, 
mainly, either — 1. To collect and report the actual facts 
of a transaction, with a view to fully inform the Presi- 
dent, or commander, as to the same; 2. To collect the 
evidence in a case of an offence' with, a view to the 
determining of the question whether or not a court- 
martial shall be ordered for the trial of the supposed 
offender ; 3. To vindicate the character or conduct of 
an officer (or soldier) whose reputation or action has 
been seriously aspersed or injuriously criticised in some 
official report or authoritative publication, or who has 
been severely rebuked or censured by a military superior, 
or who deems himself to have been otherwise aggrieved 
in his military capacity. In such a case, however, 
though the primary object of the inquiry be vindication, 
the result may be quite the reverse. 

The investigation of a court of inquiry, not being re- 
stricted by the military statute of limitations (Art. 103) 
which applies only to proceedings before "a general 
court-martial," may be extended without regard to the 
date of the occurrences inquired into. A peculiar ad- 
vantage, indeed, of these courts over courts-martial is 
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that they are thus empowered to investigate a series of 
acts or course of conduct — such as the administration 
of an office, the execution of a special trust, the manage- 
ment of an expedition or a campaign, the kqpping of a 
continued account of receipts and disbursements, etc., 
embracing, in their relations, a considerable number of 
years, or any indefinite period. While in practice these 
courts will rarely be called upon to go into transactions 
remote in time, it is yet the fact that some of the most 
conspicuous instances in which courts of inquiry have 
been resorted to in this country have been cases in 
which a trial by court-martial was barred by the lapse of 
the statutory period, and a court of inquiry remained 
the only means by which the facts could be satisfactorily 
investigated. 

The court of inquiry, though assimilated in its prac- 
tice to the court-martial, is not bound by the same strict 
rules either of evidence or procedure. 

Tlie opinion. — This should be founded upon and con- 
fined to the facts or merits of the particular case. Thus, 
if the court is directed to express its opinion as to 
whether a court-martial should properly be convened for 
the trial of a person or persons charged with, or suspected 
of, an offence committed, it will confine the opinion to 
the charges, if any, referred to it for examination, or — 
if there be no specific charges — to the subject-matter of 
the evidence elicited upon the investigation. But an 
opinion may properly be something more than a mere 
conclusion; so, though the court may not volunteer its 
views on extraneous matters, it may and generally 
should state in full the reasons and considerations upon 
which its opinion is based. 

In practice, where the members dissent, the conclu- 
sion of the majority is commonly reported as the 
opinion. But, legally, the majority rule does not apply 
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here with the same strictness as before courts-martial ; 
and dissenting opinions may be, and in some cases 
have been, reported, where, after full consideration, the 
members have failed to agree. 

Province and duties of the recorder. — Although it is 
provided in Art. 116 that "-4 court of inquiry shall con- 
sist of" certain officers '^and a recorder y^ the special use 
and purpose of this officer is added as follows, viz. : " to 
reduce the proceedings and evidence to ivritingj' So, in 
Art. 117, while it is provided that the members of the 
court shall be sworn to ''examine and inquire ^^ the re- 
corder is required to be separately sworn to " accurately 
and impartially record the proceedings of the court and 
the evidence/' It is thus quite clear that the recorder — 
like the judge advocate of a court-martial — is not in- 
tended to be a member of the court, nor has he been 
treated as such in practice. 

As indicated by these Articles, as also by Arts. 118 
and 120, the powers and duties of the recorder are to 
qualify the members by administering to them the pre- 
scribed form of oath ; to summon, swear, and examine 
the witnesses, (cross-examining also, if desirable, those 
introduced by the other party, if there be one) ; to pre- 
pare the record, and to authenticate, with the president, 
the completed proceedings. The investigation not 
being a trial, the recorder will not properly assume the 
role of prosecutor. Further, unlike a judge advocate, 
he is not invested with a capacity or duty of adviser to 
the court, though, if called upon, he will properly assist 
it in examining the law applicable to the case. 

The procedure. — The party accused, or " whose con- 
duct is inquired of,^^ is entitled to be present (with 
counsel, if desired), and to examine and cross-examine 
the witnesses similarly as before a court-martial ; and, 
under the existing law, he may himself take the stand 
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as a witness. He may also present an argument or 
statement at the close. The inquiry, however, not 
being a trial, his presence thereat ia not essential. The 
accuser, where there is one, has also generally been 
allowed to be present, and with his counsel ; and a 
similar privilege is properly extended to an officer whose 
conduct will b^ materially involved in the inquiry. 

Although the Article of War on the subject of chal- 
lenges (the 88th) permits of objections only to members 
of courts-martial, the usage of the service, as already 
remarked, extends a like privilege to accused persons 
before courts of inquiry. 

As to the/orm of oath prescribed in Art. 117 for the 
members and recorder, this does not impose an obliga- 
tion of secrecy corresponding to that prescribed for the 
members, etc., of courts-martial. It would, however, be 
highly unmilitary and indecorous for a member or the 
recorder to communicate, either to the accused or other 
person, the opinion or recommendation of the court, 
without the authority of the convening official or before 
the same is published in orders. 

Courts of inquiry are commonly open, and there is no 
legal restriction upon their hours of session. The pre- 
siding officer acts as the organ of the court, and keeps 
order as in the case of a court-martial. But a court of 
inquiry, having no original judicial authority, and not 
being embraced within the description of Art. 86, which 
applies in terms only to courts-martial and cannot, as a 
penal statute, be enlarged by implication, is not empow- 
ered to punish, as for a contempt, persons guilty of dis- 
respect, disorder, or violence in its presence. It can 
only, therefore, cause them to be removed, leaving the 
matter of their punishment to the proper authorities, 
military or civil. 

At the close of the hearing (after argument had, if 
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any), a court of inquiry clears, deliberates, and com- 
pletes its record (to which it will properly add a stem- 
mary of the material evidence), and, where ordered to 
do so, appends its formal opinion upon the merits of the 
case, or the matter or question as to which its views are 
required. The proceedings are then authenticated as 
prescribed in Art. 120, and transmitted to the command- 
ing officer or the President. 

Action. — The Action to be taken is entirely in the dis- 
cretion of the reviewing authority. If an opinion has 
been given, he may approve or disapprove it, and wholly 
or partially, as he may deem just or expedient. If, for 
instance, it is to the effect that sufficient grounds exist 
for ordering a court-martial in the case, he may elect to 
order one, or may decide that no further proceedings are 
required. So, where any other measure is recommended, 
he may adopt the view of the court, or may resort to 
action quite different, or may take none whatever. If 
not satisfied with the investigation, or with the report 
or opinion, he may reassemble the court, in the same 
manner as a court-martial, and return the proceedings 
with directions either to have the investigation pursued 
further and completed, or the report of the facts made 
more detailed and comprehensive,- or the opinion ex- 
pressed in terms more definite and unequivocal or more 
responsive to the original instructions, or to correct or 
supply some other error or defect. The inquiry not 
being a trial, but an investigation merely, the court may 
properly be required, upon revision, to rehear witnesses 
or to take entirely new testimony; or, if found neces- 
sary, it may do so of its own motion without orders. 

The report or opinion, with the action taken thereon, 
is commonly published in General Orders. Where not 
deemed politic to promulgate more, the result only may 
be briefly announced — as, for example, that it is deter- 
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mined that " no further proceedings are called for " in the 
case. 

The proceedings as evidence. — It is provided by Art. 
121 that " The proceedings of a court of inquiry may he 
admitted as evidence by a court-martial , %n causes not 
capital, nor extending to the dismissal of an officer; pro- 
vided, that the circumstances are such that oral testi- 
mony cannot he ohtained" By the term " proceedings^^ 
is evidently had in view chiefly the testimony — i.e., tes- 
timony on the merits; and the occasion contemplated 
doubtless was that of a trial by court-martial of a case 
which had previously been investigated by a court of 
inquiry. In such a case it could not prejudice the inter- 
ests of justice, but the reverse, to admit in evidence the 
sworn testimony of witnesses who had recently testified 
before the court of inquiry, but whose personal attend- 
ance at the court-martial could not by reasonable dili- 
gence be secured. As to the excepted " cases not capi- 
tal, nor extending to the dismissal of an officer,'' it is to 
be said that the cases here intended are (1) cases of 
offences capitally punishahle, and (2) cases of offences 
for which the penalty of dismissal is made mandatory 
upon conviction. 
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CHAPTER XX. 

^ ARTICLES OP WAR SEPARATELY CONSIDERED. 

A CONSIDERABLE proportion of the Articles of our 
Code have already been considered in connection with 
the subjects discussed in previous Chapters. Of those 
remaining the most important, including those relating 
to the graver military offences, will now be considered. 

L The Fifth, Sixth and Fourteenth Articles. 

[False Muster, etc.] 

Art. 5. Any officer who knowingly musters as a soldier 
a person who is not a soldier shall le deemed guilty of 
knowingly making a false muster and punished accord- 
ingly. 

Art. 6. Any officer who takes money, or other thing, 
by way of gratificatioii, on mustering any regiment, 
troop, battery, or company, or on signing muster-rolls, 
shall be dismissed from the service and shall thereby be 
disabled to hold any office or employment in the service 
of the United States. 

Art. 14. Any officer who knowingly makes a false 
muster of man or horse, or who signs, or directs or 
allows the signing of any muster-roll, knoioing the same 
to contain a false muster, shall, upon proof thereof by 
two witnesses before a court-martial, be dismissed from 
the service and shall thereby be disabled to hold any 
office or employment in the service of the United States^ 
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The off ences jniacle punishable. — These Articles, which 
make punishable certain acts when committed by com- 
missioned officers, are — apparently by accident — mis- 
placed in the present code. Article 14, which is the 
most important, including as it does the provision of 
Article 5 and more, should itself be numbered 5, the 
other two being numbered 6 and 7 respectively. The 
offences specified in these Articles are — the knowingly 
making a false muster of a soldier or other person or 
of a public animal; the signing, or directing or allowing 
the signing, of a muster-roll, knowing the same to con- 
tain a false muster; and the incidental offence of taking 
money or other bribe or " gratification," as a considera- 
tion for the mustering of a regiment or company, or for 
the signing of a muster-roll. 

Muster. — This term may be defined as the assembling, 
inspecting, entering upon the formal rolls and officially 
reporting as a component part of the command, of per- 
sons or public animals. The musters in our service are 
commonly for pay, and precede the regular payments 
of the commands. 

False muster. — This offence consists in the including, 
knowingly, by an officer at a formal muster, or upon an 
official muster-roll, as a component of his command, or 
of a body under his charge, of a person as a soldier or 
public employee who is not such, or of a soldier or 
person as present who is absent, discharged, or deceased, 
or of a person designated by a false name, or of a person 
as effective who is in fact disabled and ineffective, or of 
a private soldier as a non-commissioned officer, or of a 
public animal which does not exist or is not present, 
etc. The offence is a very old one in military law, 
being made punishable in the Articles of War of the 
Tudor kings and those of Gustavus Adolphus. The 
British law on the subject was aimed at those who, at a 
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time when the armies were raised and equipped "on 
the private contract of individuals/^ might attempt by 
fraud or misrepresentation to evade the furnishing of 
their full contingents to the royal army, or who might 
connive with those thus evading. In our late war this 
offence was sometimes committed by mustering, as part 
of the quota of a company or regiment, civilians em- 
ployed to personate actual soldiers, with a view to 
enabling the officer concerned to receive a certain com- 
mission and rank to which he would not be entitled if 
his command remained below a certain number. 

The knowledge required. — The guilty knowledge, ex- 
pressed in the above Articles by the words " knowingly " 
and " knowing,'' and which is the gist of the offences 
specified, may be proved by direct evidence, but more 
generally will be established inferentially from circum- 
stances indicating that the accused must in all reason- 
able probability have made the muster, or signed, etc., 
the roll, with knowledge that it was in fact, wholly or 
in some material part or parts, untrue or deceptive. 
An officer will in general properly be charged with the 
knowledge of what it is his office to know, or what he 
is bound to know in the performance of the particular 
duty developed upon him. 

Witnesses required. — The offence of false muster is 
required by Art. 14 to be proved "by two witnesses.'' 
This measure of proof is similar to that enjoined by the 
common-law rule in the case of perjury (or the making 
of a false statement under oath in a judicial proceeding 
as to a matter material to the issue), and for a similar 
reason. Were there but one witness as to the allega- 
tion of guilty knowledge, it might with fairness be 
claimed that his testimony was counterbalanced by the 
official act or statement of the officer in the muster or 
roll; as in perjury it might be claimed that the testi- 
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mony of one witness was counterbalanced by the sworn 
statement of the party when on the stand. At least one 
other witness is therefore properly required to turn the 
scale against the accused. 

The punishment, — The penalty of disability or dis- 
qualification for office or employment under the United 
States, prescribed in Articles 6 and 14, dates from the 
early period already referred to, when it was considered 
necessary to compel, at the peril of the severest penal- 
ties — in some instances even of death — ^the mustering, 
or exhibiting upon rolls, of genuine troops, and the fur- 
nishing of the actual complements required. Subse- 
quently, when, as observed by Samuel, the British army 
came to consist " no longer of private supplies but of 
national levies," the previous severity was relaxed and 
the penalty of disqualification discontinued. It may 
be regretted that a similar change has not been made 
in our own Articles. 

It is to be remarked that the disability to hold office, 
etc., here prescribed, attaches as a legal consequence to 
the conviction and punishment of dismissal, and need 
not be specifically adjudged in the sentence. 

II. The TwEiirriETH and Twenty-fiest Articles. 
[Disrespect, Disobedience, etc.] 

Art. 20. A7iy officer or soldier who behaves himself 
toith disrespect toward his commanding officer shall be 
punished as a court-martial may direct. 

Art. 21. Any officer or soldier who, on any pretence 
whatsoever, strikes his superior officer, or draws or 
lifts up any weapon y or offers any violence against 
him, being in the execution of his office, or disobeys any 
lawful command of his superior officer, shall suffer death 
or such other punishme7it as a court-martial may direct. 
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Twentieth Article — Nature of the offence. — 
The offence here specified is disrespect " toward " — Le,, 
to, or in reference to — a " commanding '' officer. Disre- 
spectful behavior toward a superior who is not a com- 
manding officer is an offence not under this but under 
the 62d Article. 

The disrespect may be by acts or words. It is not 
essential that it be intentional: a failure to show a 
proper respect to the commander, through ignorance, 
carelessness, bad manners, or no manners, may equally 
with a deliberate act constitute an offence under the 
Article. An intentional disrespect is of course much 
more aggravated than one which is unintentional : a dis- 
respect is also aggravated where it is publicly committed. 

Defence, — It is no defence to a charge under this Ar- 
ticle that the alleged words or acts were directed at the 
commander, not in his official or military, but only in 
his private or civil capacity : the law of military disci- 
pline cannot safely recognize such distinctions. It is also 
no defence to a charge for using disrespectful language 
that the same only stated facts, or that what was said 
was no more than deserved by the superior. If an officer 
or soldier has been aggrieved by his commander, he 
should, instead of inveighing against him, properly seek 
redress under the 29th or 30th Article of War^ or other- 
wise through the regular military channels. 

Twenty-first Article — The offences made pun- 
ishahle, — This Article makes punishable, " by death or 
such other punishment as a court-martial may direct^' — 
1. The commission of a battery, or of an assault, upon a 
superior officer, by striking him, drawing or lifting up 
a weapon menacingly against him, or offering him any 
other form of physical violence; 2. The disobedience of 
the lawful order of a superior officer. 

The striking, or doing, etc, of violeiice. — This is an 
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offence of the gravest character. The person of a su- 
perior officer should be sacred to an inferior; and it is 
only in the extremest case, as when he is acting in self- 
defence against illegal violence, or is engaged in quelling 
a disorder under Art. 24, that a soldier or other inferior 
can be warranted in using any measure of force against 
a superior. To constitute the offence, the striking or 
doing of violence must be intentional; a merely acci- 
dental blow or contact will not be sufficient. So, the 
violence, where not executed, must be physically at- 
tempted or menaced. A mere threatening in words^ 
without any purpose of proceeding further, would not 
be an offering of violence in the sense of the Article. 

The officer assailed need only be a "superior officer ^^; 
it is not necessary that he be a commanding officer. 
And to warrant a conviction, it should appear that the 
accused was aware that the person assailed by him was 
his superior officer. If the latter was an officer of the 
same company, regiment or garrison, or if he wore a 
uniform indicating his rank, the accused may in general 
be presumed to have known or believed that he was 
such superior. . If the officer was not thus readily rec- 
ognizable, as where he wore no distinctive uniform, or 
where the offence was committed in the night-time, it 
will depend upon all the circumstances, as they appear 
in the testimony, whether the accused shall be deemed 
to have had the knowledge or belief requisite. 

To bring the offence within this Article, the superior 
officer must also have been, at the time of the violence, 
" in the execution of his office "; that is to say, in the 
performance either of his special function, or of any 
duty or act legal and appropriate for an officer of his 
rank or office to perform. 

Disoiedie7ice of orders, — Obedience to orders is the 
vital principle of the military life — the fundamental 
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rule of discipline in peace as well as in war. This mle 
the oflficer finds recited in the commission which he 
accepts, and the soldier, in his oath of enlistment, 
swears to observe it. The obligation to obey is one to 
be fulfilled without hesitation, with alacrity, and to the 
full. The inferior cannot, as a general rule, be per- 
mitted to raise a question as to the propriety, expedi- 
ency, or feasibility of a command given him, or to vary 
in any degree from its terms. Even where the order is 
arbitrary or unwise, and its effect must be injurious to 
the subordinate, he should first obey, postponing till 
after, compliance his complaint and application for 
redress. 

To constitute the offence contemplated by the Arti- 
cle, the disobedience, whether exhibited in the form of 
an open and express refusal to do what is ordered, or in 
a simple not doing it, or in a doing of the opposite, or 
in a doing of something which has been expressly for- 
bidden to be done, must be wilful and intentional. A 
mere neglect to comply with an order, through heedless- 
ness, remissness, or forgetfulness, is an offence charge- 
able, not in general under this Article, but under the 
62d. On the other hand, the order, whether it be oral 
or written, must be a specific mandate. A failure to 
comply with mere instructions, or with a general regula- 
tion of the Army or of the particular command, will 
not amount to the distinctive offence under considera- 
tion. 

The order must, as it is expressed in the Article, be 
a " lawful command/^ That is to say, it must be one 
issued by a superior competent to give it, and one which 
commands an act authorized or sanctioned by the laws 
or usages of the service. Its legality may depend in a 
measure upon the time or emergency. Thus an order 
which would not be lawful in time of peace may be en- 
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tirely lawful in time of war. But, in general, an order 
of an official superior, not palpably illegal on its face, is 
to be presumed to be authorized and legal, and an in- 
ferior, in assuming to disobey it, will do so on his own 
responsibility and at his own risk and peril. That the 
order is exceptional and unreasonable will not excuse 
the disobeying of it, unless it be also clearly repugnant 
to law or usage. 

III. The Twenty-second, Twenty-thied and 
Twenty-fourth Articles. [Mutiny, Affray, etc.] 

Art. 22. Any officer or soldier who begins, excites, 
cmises, or joins in any mutiny or sedition, in any troop, 
battery, company, party, post, detachment, or guard, 
shall suffer death, or such other ptmishment as a court- 
martial may direct. 

Art. 23. Any officer or soldier who, being prese?it at 
any mutiny or sedition, does not use his utmost endeavor 
to suppress the same, or having knowledge of any in- 
tended mutiny or sedit%07i, does not, without delay, give 
information thereof to his commanding officer, shall 
suffer death, or such other punishment as a court-martial 
may direct. 

Art. 24. All officers, of what condition soever, have 
power to part and quell all quarrels, frays, and disorders, 
whether amo7ig persons belonging to his own or to an- 
other corps, regiment, troop, battery, or company, and to 
order officers into arrest, and non-commissioned officers 
and soldiers into confinement, who take part in the same, 
until their proper superior officer is acquainted there- 
with, A7id whosoever, being so ordered, refuses to obey 
such officer or non-commissioned officer, or draws a 
toeapon tipon him, shall be punished as a court-martial 
may direct. 



ARTICLES OF WAR SEPARATELY CONSIDERED. 233 

^ > Twenty-second Article— 77ie specific offences 
made punishable, — The offences specified in this Article 
are the beginning, exciting, causing, or joining in, a 
mutiny or a sedition. In other words, it makes punish- 
able an officer or soldier who originates or is instru- 
mental in originating a mutiny (or sedition), or who 
participates in one when initiated. The beginning of a 
mutiny may be the act of a single and separate person. 
The joining in a mutiny is a joint act with others, and 
the common-law doctrine applicable to conspiracies, viz.y 
that each conspirator is amenable for the illegal acts of 
his associates in pursuance of the common design, is ap- 
plicable here. To complete either of the offences con- 
templated by the Article, a mutiny must actually have 
occurred. A mere attempt to create a mutiny, which 
has proved abortive, is not chargeable under this Article 
but must be charged under Art. 62. 

Mutiny defiiied. — Mutiny is an unlawful opposition or 
resistance to, or defiance of, superior military authority, 
with a deliberate purpose to subvert or prevail over the 
same. Consisting, as it does, in pronounced insubordi- 
nation intensified by a special criminal animus, it has 
sometimes been described as the gravest, and is certainly 
one of the gravest, of the acts denounced in the military 
code. It is the particular purpose or intent character- 
izing this offence which distinguishes it from certain 
other offences, with which, to the embarrassment of the 
student, it has been not unfrequently confused. Thus 
disrespect toward a commanding officer, the offence 
which is the subject of Art. 20, as also the doing or of- 
fering of violence to a superior officer made punishable 
by Art. 21, have sometimes, when aggravated, been 
erroneously charged as mutiny. Still more frequently 
has the designation of mutiny been erroneously attached 
to disorders of the class known as ^^ mutinous conduct/' 
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which, stopping short of overt acts of resistance, or not 
characterized by a deliberate intent to override superior 
authority, are no more than acts " to the prejudice of 
good order and military discipline,^^ cognizable under 
Art. 62. 

Proof of intent. — The intent may be openly declared 
in words, or it may be implied from the act or acts done 
— ^as, for example, from the actual subversion or sup- 
pression of the superior authority, from an assumption 
of the command which belongs to the superior, a rescue 
or attempt to rescue a prisoner, a stacking of arms and 
refusal to march or do duty, a taking up arms and as- 
suming a menacing attitude, etc.; or it may be gathered 
from a variety of circumstances no one of which perhaps 
would of itself alone have justified the inference. But 
the fact of comlination — ^that the opposition or resist- 
ance is the proceeding of a number of individuals acting 
together apparently with a common purpose — is, though 
not conclusive, the most significant evidence of the exist- 
ence of the intent in question. 

Intent alone not sufficient. — While the intent indicated 
is essential to the offence, the offence is not completed 
unless the opposition or resistance be manifested by some 
overt act or acts, or specific conduct. Mere intention 
however deliberate and fixed, or conspiracy however 
unanimous, will fail to constitute mutiny. Words alone, 
unaccompanied by acts, will not suffice. 

A violent act not necessary. — The opposition or resist- 
ance need not be active or violent. It thus may consist 
simply in a persistent refusal or omission (with the in- 
tent above specified) to obey orders or do duty. 

Tlie resistance, etc., must be to laioful authority. — If 
the superior when resisted is attempting to execute an 
illegal order, or to enforce his authority by illegal means, 
it will not be mutiny to resist him. But the unlawful- 
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ness of his act must be manifest and unquestionable to 
justify the inferior in resistance, and what has been said 
under Art. 21, as to the responsibility assumed in dis- 
obeying a command on the ground that it is not lawful, 
is even with greater force applicable here. 

A comiination not essential, though usual, — To con- 
stitute mutiny it is not necessary that there should be a 
concert of several persons : a single individual may enter- 
tain the intent and commit the act of mutiny. Thus it 
has already been remarked that the offence of " begin- 
ning a mutiny " may be committed by one person act- 
ing separately and alone. A combination, however, or 
"ioining,'Ms usual and indeed almost invariable; the 
causes which actuate mutiny being commonly matters 
of joint grievance or complaint with a greater or less 
number of persons. The concert,, where it exists, need 
not necessarily be j^recoTic^r^/ but, as mutinies naturally 
grow out of previous consultations and conspirings, it 
will generally be such. 

Sedition, — This is defined as opposition or resistance 
by military persons to the civil authorities, demonstrat- 
ed by riot or other breach of the peace. Instances of 
trials for this offence have been of rare occurrence. 

The sentence — Punishment of mutiny, — For mutiny 
the punishment will ordinarily be more severe in time 
of war than in peace : in the late war the death sentence 
was repeatedly adjudged upon conviction. The punish- 
ment being left discretionary, the court will naturally 
and properly adjudge a severer penalty to ringleaders, 
especially of superior rank, than to those who are merely 
their followers or instruments, and, where two or more 
grades are associated in the crime, will in general prop- 
erly punish superiors more heavily than inferiors. There 
can be no defence to mutiny, but if the fact can be made 
clearly to appear that the mutiny was provoked or ag- 
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gravated by a tyrannical or oppressive policy, by some 
undue violence or severity, by an unwarranted depriva- 
tion of a right or neglect to redress a wrong, or by 
drunkenness or other misconduct on the part of the 
commander, or a failure by him to maintain discipline 
in the command, — such fact will properly be taken into 
consideration as going to extenuate the offence and 
reduce the measure of punishment. 
y i^ Twenty-third Article.— This Article makes 
capitally punishable an officer or soldier who, being 
present at a mutiny (or sedition), does not use his ut- 
most endeavor to suppress the same, or who, having 
knowledge of an intended mutiny (or sedition), does 
not without delay give information thereof to his com- 
manding officer. 

Suppression of mutiny. — The Article arms an officer 
or soldier present at an actual mutiny with extraordinary 
summary powers, and requires him to execute them. 
The term "utmost endeavor ^^ is to be construed as 
having a relative bearing, the word " utmost ^^ thus 
meaning the utmost that may reasonably be caUed for 
by the circumstances of the situation, and in view of 
the rank, command, and facilities for action of the in- 
dividual. While, in extreme cases, an officer is war- 
ranted in employing the most rigorous means — in using 
a deadly weapon and taking life — for the suppression 
of a mutiny, he will not ordinarily thus be warranted in 
a case of mutiny unaccompanied by violence or where 
less forcible methods will be effectual. The measures 
adopted, and especially the amount of force employed, ' 
should properly depend upon the circumstances of the 
case, and particularly upon the existing status, whether 
of war or peace. 

It is to be remarked that, in connection with the sup- 
pression of a mutiny, it will be no more than just for 
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the commander to remove as far as may be practicable 
the causes which led to the outbreak. Thus, where it 
has been occasioned either by defective discipline, op- 
pressive treatment, the deprivation of a right, or the 
existence of any other real grievance, the comnander, 
after first effectually suppressing the mutiny according 
to the injunction of the Article, may and properly 
should proceed to put an end to the abuse or to redress 
the wrong, either by his own orders or by making the 
necessary official representations to superior authority. 

Oiving information of mutiny. — While the suppres- 
sion of a mutiny in the army will in most cases be in- 
cumbent more especially upon commissioned officers, the 
duty of giving information of the same will oftener 
devolve, in the first instance, upon non-commissioned 
officers, who, by reason of being nearer to the soldiery, 
will be better apprised of their purposes. In view of 
the imperative injunction to act "without delay,'* an 
officer or soldier cannot be permitted to exercise his 
own judgment as to whether he will or not impart the 
intelligence contemplated. 
6" Twenty-fourth Article — Natnre of the provis- 
ion. — This Article empowers botii commissioned and 
non-commissioned officers to suppress all quarrels, frays 
and disorders in the army, and as a means to that end 
to place commissioned officers in arrest and non-com- 
missioned officers and soldiers in confinement. It also 
makes punishable, at the discretion of a court-martial, 
any military person refusing to obey, or drawing a 
weapon upon, a commissioned or non-commissioned 
officer when exercising the authority conferred. 

A "fray,** or " affray '* (derived from the French 
effrayery to frighten), is a fighting or hostile contention 
of two or more parties in public, to the terror of the 
citizens. At common law, any individual is authorized 
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to part and restrain persons engaged in an affray^ as 
being a forcible disturbance of the public peace. The 
present Article thus practically adopts the doctrine of 
the common law in regard to the suppression of affrays, 
extends it to cases of " quarrels ^' and " disorders/' and 
applies it, under certain conditions, to the military 
state. Placed as the Article is in immediate connection 
with the provisions relating to mutiny and duelling, it 
may well be inferred that one of its main purposes was, 
by the summary proceeding which it authorizes, to put 
a stop to those contentions and irregularities, which, if 
not suppressed at the outset, might readily lead to these 
formidable crimes. 

By whom tJie power may be exercised. — It is held that 
not only commissioned officers but sergeants and cor- 
porals are vested by this Article with the power to part, 
quell and arrest, without regard to the superiority in rank 
of the persons whom they may thus regulate and restrain. 
An inferior, however, would not properly assume to exer- 
cise the authority to arrest a superior in the presence of 
a senior officer, unless, indeed, the latter was either him- 
self concerned in the offence or conspicuously recreant in 
his duty on the occasion, or was incapacitated by some 
disability to act. It is further deemed clear that the 
power is one not attached to command, but quite inde- 
pendent of it, since it may be exercised without regard 
to the regiment, company, etc., to which the persons of- 
fending may belong. 

Mode of exercise of the poiver, — In the exercise of the 
power conferred the officer may employ such means as 
may be requisite, resorting even to the use of a deadly 
weapon if other means fail or are inadequate. The ac- 
tion of an officer in lepressing a disturbance which, if 
not at once subdued, may result in a mutiny or riot, 
should not be too strictly criticised; at the same time 
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he is in no case authorized to use more force than may 
be reasonable under the circumstances, or to resort to 
blows or other violence where the object may be attained 
by summoning a guard and causing the arrest or con- 
finement of at least the leaders of the outbreak. Where 
such arrest, etc., has been ordered by an inferior officer 
or a non-commissioned officer, it will be, further, his 
duty, according to the terms of the Article, to report 
forthwith his action to the commanding officer of the 
person or persons arrested. 

IV. The Twenty-sixth, Twenty-seventh and 
Twenty-eighth Articles. [Challenges 

to duels, etc.] 

Art. 26. No officer or soldier shall send a challenge 
to another officer or soldier to fight a duel, or accept a 
challenge so sent. Any officer who so offends shall be 
dismissed from the service. Any soldier who so offends 
shall suffer such punishment as a court-martial may 
direct. 

Art. 27. Any officer or non-commissioned officer com- 
manding a guard who hnotvingly and willingly suffers 
any person to go forth to fight a dtiel shall be punished 
as a challenger; and all seconds or promoters of duels, 
and carriers of challenges to fight duels, shall be deemed 
vrincipals, and punished accordingly. It shall be the 
duty of any officer commanding an army, regiment, 
troop, battery, company, post or detachment, who knows 
or has reason to believe that a challenge has been given 
or accepted by any officer or enKsted man under his 
command immediately to arrest the offender and bring 
hiin to trial. 

Art. 28. Any officer or soldier who upbraids another 
officer or soldier for refusing a challenge shall himself be 
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punished as a challenger; and all officers afid soldiers 
are hereby discharged from any disgrace or opinion of 
disadvantage which might arise from their having re- 
fused to accept challenges, as they will only have acted in 
obedience to the law and have done their duty as good* 
soldiers who subject themselves to discipline. 

Purpose of these Articles. — These Articles aim at pre- 
venting duelling in the Army, by rendering liable to 
immediate arrest, trial and severe punishment, all mili- 
tary persons without distinction, who send or accept 
challenges, act as seconds, knowingly carry challenges 
or acceptances, or otherwise promote duels, as well as 
commanders of guards who neglect to stop parties going 
out to fight duels, and even persons who upbraid others 
with refusing to accept challenges. 

Duelling, etc., at criminal laio. — By the common law, 
the taking of life in a duel is murder in the killer, what-' 
ever may have been the occasion or provocation of the 
fight and notwithstanding the absence of actual homi- 
cidal intent. So it is also murder in the seconds of both 
parties and others who are present abetting the act; all 
such persons being treated as principals equally with 
the one who fires the fatal shot. At common law also 
the mere challenging of a person to fight a duel, though 
none be fought, is held to be a high misdemeanor, as 
being an act tending to a serious breach of the peace. 
So carriers of challenges (knowingly such), and other 
promoters of duels as well as provokers of the same, are 
held indictable for misdemeanor at common law. 

The several offences in question are also made pun- 
ishable by the statute law of most of the States. Mili- 
tary offenders will thus in general be amenable both to 
military charges and to criminal indictment. 

Offence of sending a challengo, — A duel is a concerted 
fight between two persons with deadly weapons, having 
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for its alleged object the satisfaction of wounded honor. 
Its elements thus are, that it must be premeditated and 
deliberate, as distinguished from a sudden encounter 
in warm blood; must contemplate the employment of 
weapons from the use of which homicide may be ex- 
pected as a natural and probable consequence, and 
must be resorted to, ostensibly at least, with a view to 
obtaining amends for some affront which has or is con- 
ceived to have injuriously affected the character or 
offended the sensibility of the person concerned as a 
man of honor. A challenge is a written or verbal invi- 
tation to another — whether military person or civilian 
— to unite in such a combat. 

No particular form of words is necessary to constitute 
a challenge. The intent of the language employed is 
the material point. If the purpose of the communica- 
tion, as gathered from its terms or the circumstances of 
the controversy, clearly is to invite to a duel the person 
addressed, it is a challenge in law. 

To prove a sending, an actual delivery or receipt of 
the challenge need not be established, the offence being 
complete without it. But the sending, where a receipt 
is not proved, must be shown to have been such as 
would presumably have resulted in a delivery. If the 
mail was resorted to, the prosecution should be prepared 
to prove that the communication was put into the post- 
office or other proper place of deposit for letters, cor- 
rectly addressed, and the postage prepaid if necessary; 
for the law will then presume that it was duly forwarded 
to its destination. Proof of the sending of a written 
challenge is in general completed by the production of 
the writing itself, with evidence that it is in the hand- 
writing of the accused, or was penned by another at his 
dictation or request. Where the writing cannot be pro- 
duced — as where it is in the possession of the opposite 
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party or lost — proof of its substance will be sufficient. 
It is to be added, however, that, to establish this offence, 
it is not necessary to show an actual sending : it will be 
sufficient if the fact of sending is clearly inferable from 
/ the declarations or acts of the accused. 

^~ Offence of accepting a challenge, — This offence may be 
established by proof of an acceptance either oral or 
written, and either communicated personally or dis- 
patched by a messenger or by some other reasonably 
certain agency — as the mail. Where the acceptance is 
by written missive, the actual delivery of the same need 
not be shown; the same proof, however, of hand- 
writing, etc., is to be made as in the instance of a chal- 
lenge. 

No specific form of words is necessary to constitute a 
verbal or written acceptance, the only requisite being 
that the language import an intent to accede to the 
invitation conveyed by the challenge. It is to be added 
that an acceptance, like a challenge, may be proved 
inferentially from the acts of the party, as, for example, 
from the fact that, having been challenged, he engaged 
in a duel. 

Offences of the second, carrier and promoter. — That 
which peculiarly characterizes the second is his acting in 
a representative capacity for his principal: if a party 
does not sustain this character, he may be a "pro- 
moter'^ but cannot properly be charged as a second. 
Moreover, to make liim a second, such capacity must 
be, not voluntary and gratuitous merely, but assumed 
at the instance or request of the principal or with his 
acquiescence. This acting of the second must, to con- 
stitute the offence, be either at a duel, or with a view to 
the fighting of one. 

By the designation " carriers" the Article no doubt 
mainly contemplates persons other than seconds who con- 



AETICLES OF WAR SEPARATELY CONSIDERED. 243 

vey challenges from one party to another. To constitute 
the offence of the carrier, the carrying must be performed 
knowingly, — i.e. the accused must know that the message 
is a challenge to fight a duel, — ^and it must result in an 
actual delivery of the challenge. 

A promoter of a duel is any person who, by stimulating 
the resentments of another, or by appeals to his pride, 
shame, sense of "honor" so called, or otherwise (and 
whether by direct and pointed means or by covert in- 
sinuation), purposely incites him to tender or to accept 
a challenge, or, in any way, other than by acting as a 
second, or the carrier of a challenge, designedly furthers 
or contributes to the fighting of the duel. Carriers of 
acceptances (knowing them to be such) are clearly pro- 
moters, and so chargeable. 

Offence of upbraiding another for refusing a challenge, 
— Upbraiding is reproaching, censuring, inveighing 
against, or stigmatizing. I^he most familiar form of 
upbraiding, at the period of the adoption of the Article 
on this subject, was "posting" as a coward by means of 
a written or printed public notice — an offence still made 
punishable in the statutes especially of the older States. 
It is clear, however, that the upbraiding intended by the 
Article need not be in writing but may be oral as well. 
The offence committed is equally within the Article 
whether the upbraider is the original challenger himself 
or some other person. 

^ . V. The Twenty-ninth and Thirtieth Articles. 
^O [Redress of wrongs in regiments, etc.] 

Art. 29. Any officer toho thinks himself wronged ly the 
cornmanding officer of his regiment y and, upon due appli- 
cation to such commander, is refused redress, may complain 
to the general conimanding in the State or Territory where 
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such regiment is stationed, Tlie general shall examine 
into said complaifit and take proper measures for redress- 
ing the wrong complained of; and he shall, as soon as 
possible, transmit to the Department of War a true state- 
ment of such co7nplaint, with the proceedings had thereon. 

Abt. 30. Any soldier who thinks himself wronged by 
any officer may complain to the commanding officer of his 
regiment, who shall summon a regimental court-martial 
for the doing of justice to the C07nplainant. Either party 
may appeal from such regimental court-martial to a gen- 
eral court-7nartial; but if, upon such second hearing, the 
appeal appears to be groundless and vexatious, the party 
appeali7ig shall be punished at the discretion of said 
general court-martial. 

Purpose ct^nd scope of the Articles. — These Articles, 
which have not been materially modified since their 
introduction into our original code of 1775, were intended 
to provide redress for officers and soldiers of regiments 
deeming themselves wronged, the former by their com- 
manding officer, and the latter by any commissioned 
officer. The wrongs contemplated in the case of officers 
are mainly denials of rights or just privileges, or other 
arbitrary proceedings in contravention of military usage. 
In the case of soldiers, the wrongs intended are mainly 
such as may be done them in the course of the internal 
administration of the company or regimental command 
— as in denying to them a right to pay or to an allow- 
ance, pecuniary or otherwise, to which they are entitled, 
or in entering stoppages against them to which they should 
not be subjected. The term " wrongs " would also extend 
to such grievances as the imposition of unreasonable ar- 
rest, the assigning of improper duties, or the withholding 
of customary privileges where the fault of the officer con- 
sists in a misapprehension of facts or lack of discretion 
rather than an intention to injure or oppress. In all 
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cases the " wrongs *' must be such as are susceptible of 
being remedied without a resort to a trial by court-mar- 
tial. Offences cannot, as such, properly be complained 
of under this Article. 

■ Procedure. — 1. In a case of an officer : The aggrieved 
officer having first specifically applied in writing for re- 
dress to the regimental commander, and been refused, or 
granted but partial, relief, complains by way of appeal, 
in writing, to the general commanding (commonly the 
department commander), setting forth the facts of the 
case, and stating the substance of the original applica- 
tion and its result. This complaint is properly trans- 
mitted through the regimental commander, who makes 
such indorsement thereon, or communication therewith, 
as he may deem desirable, and the general is thus pos- 
sessed of both sides of the controversy. If the regimental 
commander declines or unreasonably delays to forward 
the appeal, the officer is authorized to transmit it directly. 
Either the complainant or the regimental commander 
may accompany his statement by affidavits or statements 
of other persons, or by documentary or other written evi- 
dence. The general will examine the statements, etc., 
and consider the arguments, and, if he concludes that a 
wrong has been done, will proceed to redress the same, 
so far as it may be authorized and practicable for him to 
do so, issuing for the purpose the proper order or orders; 
and wiU thereupon render to the War Department the 
report indicated in the Article. If not empowered him- 
self to aiford redress, he will properly, in his report, 
favorably commend the claim to the Secretary of War. 
On the other hand, if he considers that no wrong was 
done by the regimental commander, he will formally dis- 
allow the complaint, leaving the officer, if not satisfied, to 
appeal to higher authority. 
2. In a case of a soldier : The soldier addresses his 
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complaint in writing, preferably through his company 
commandr, to the regimental commander, setting forth 
the particulars of his grievance or grievances. Upon the 
receipt of the communication, the commander convenes 
the regimental court, stating in the order the purpose for 
which it is assembled, and transmits to it the papers, if 
any, upon which the claim is based. This court is not, 
properly speaking, a court at all. It does not try an ac- 
cused upon a charge of a military offence, nor does it 
acquit, convict, or sentence. It merely investigates and 
expresses an opinion, and thus resembles a court of in- 
quiry or board much more nearly than a court-martial. 
No arrest is made of the officer whose act is complained 
of. Both parties appear, or may appear, before the court, 
and — ^if deemed desirable — produce testimony, cross-ex- 
amine witnesses, and make argument. In general, how- 
ever, especially where the evidence consists mainly of 
official papers, the investigation will be brief and simple. 
At its close, the court clears, deliberates, and frames its 
conclusion to the effect that the complaint either is or is 
not substantiated, with a further designation — ^if it be 
held sustained — of the particular form of relief which, 
in the opinion of the court, should be extended. Not being 
empowered to try, as for an offence, it cannot adjudge 
that the officer pay a fine, or award any penalty whatever. 
The proceedings, when concluded, are reported to the 
regimental commander, who, if he approve the same, 
will issue the proper order for carrying into effect the 
determination of the court. 

If an appeal be taken, the appellant applies through 
the regular channels to the department or other proper 
commander for a general court-martial, which is there- 
upon ordered, and before which the proceedings are sim- 
ilar to those before the regimental court, except that, if 
the officer be the appellant, he now takes the initiative, 
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is first heard, etc. The investigation is now pursued de 
novo, and upon independent testimony. The evidence 
introduced may be the same as or different from that 
introduced at the first hearing, but it is now offered as 
original and precisely as if it had not been before pre- 
sented. By the consent of parties, indeed, the record of 
testimony received by the regimental court may be ad- 
mitted before the general court; but the latter court con- 
siders the evidence and makes up its opinion entirely 
independently of the action of the regimental court and 
unaffected by it. The opinion is to the effect that the 
appeal is or is not sustained — i,e, that the conclusion 
of the regimental court is either affirmed or overruled — 
with such additional expression of views as to the merits 
of the case as may be deemed desirable. If the appeal 
be found "groundless and vexatious," an appropriate 
punishment is adjudged. Such punishment would in 
general be — ^to be reprimanded or to make an apology; 
or, in a graver case, to be confined, or to forfeit pay, or 
both, for a limited period. 

Defects of the above provisions, — These Articles are 
antiquated and inadequate. They apply, strictly, only 
to cases arising in regiments and are thus not readily 
available at a time when, as now, the regiments of the 
Army are not stationed as entire and separate commands 
but are broken up into companies serving at different 
posts. Further, the wrongs which these statutes are in- 
tended to redress are ill-defined, and, in Art. 30, the prov- 
ince of the courts and authority of the commanders are 
not clearly set forth. Because of their inadequacy, these 
provisions are now in fact rarely resorted to; applications 
made in the first instance to the Department commander 
or the Secretary of War, through the proper channels, 
being in practice preferred. 
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VI. The Thirty-second and Forty-seventh 
c^ ^ Articles. 

[Absence without leave, and Desertion.] 

Art. 32. Any soldier who absents himself from his 
troop, battery, company, or detachment, without leave 
from his commanding officer, shall be punished as a court- 
martial may direct. 

Art. 47. Any officer or soldier who, having received 
pay, or having been duly enlisted in the service of the 
United States, deserts the same, shall, in time of war, 
suffer death or such other punishment as a court-martial 
may direct; and in time of peace, any p^mishment, except- 
ing death, which a court-martial may direct. 

Thirty-second Article — Nature and proof 
of the offence. — The absence made punishable by this 
Article may be one unauthorized ab initio, or one which 
consists in not duly returning at the expiration of a 
pass, leave, or "furlough. The Article, it will be ob- 
served, refers only to soldiers. Absence without leave 
by an officer is not made punishable in the code as a 
specific offence, and is therefore in general to be charged 
under Art. 62. 

That the absence was "without leave ^* should be 
proved affirmatively; it cannot in general properly be 
presumed from the mere fact of absence. The want of 
authority should be shown by some superior, as the 
commanding officer/ a company officer, the first ser- 
geant, etc., or by a staff officer cognizant officially of 
the fact. The statement of a witness that the accused 
was "reported** absent without leave would be hearsay 
and insufficient. Similarly would an entry on a morn- 
ing report book or muster-roll, that a soldier was absent 
without authority at a certain time, be quite insufficient 
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as legal evidence of the fact, since it would amount to a 
charge only of the offence. 

Defence, — It will be a good defence that the party, 
while absent on a pass or furlough, was prevented from 
returning at the proper time by sickness or other dis- 
ability, but to establish this excuse medical testimony 
will generally be required. That the accused was in- 
voluntarily detained by the force of the elements, the 
action of the civil authority, the operations of the 
enemy, or by being taken prisoner by the latter, may 
also constitute a valid defence; but where he has once 
deliberately absented himself without authority, the 
fact that he was detained away longer than he had in- 
tended by some agency beyond his control, will be no 
sufficient answer to the charge. 

Punishment. — The brief unauthorized absences of 
soldiers are, in timiB of peace, most commonly i-eferred 
for trial to inferior courts by which they are usually 
visited with a small forfeiture of pay or other light sen- 
tence. The offence, however, may be aggravated and 
thus call for a serious punishment: as, for example, 
where the absence was protracted; or where the sol- 
dier, in absenting himself, has abandoned an important 
duty ; or where the offence was committed in time of 
war, when, in the words of Attorney General Legare, 
"the absence falls, in contemplation of law, little short 
of desertion.*' 

Consequences ly operatmi of laiv. — Upon absence 
without leave, as upon desertion, there are entailed, by 
operation of law, certain consequences, declared in par. 
132 of the Army Kegulations, as follows : " An enlisted 
man who absents himself from his post or company 
without authority, shall forfeit all pay and allowances 
accruing during such absence, and, upon conviction by 
court-martial, make good the time lost.*' 
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Forty-seventh Article — Desertion defined. — 
This Article makes punishable one of the most common 
and at the same time one of the gravest offences known 
to military law. A deserter is one who absents himself 
from his regiment, station, or duty, and from the ser- 
vice, without authority, and with the intention of not 
returning. The offence of desertion thus consists of 
the minor offence of absence without leave coupled with 
and characterized by a deliberate purpose not to rejoin 
the military service but to abandon the same altogether, 
or at least to terminate and dissolve the existing mili- 
tary status and obligation. It is thus the animus non 
revertendi, or intention not to return, which is the gist 
and essential quality of the offence. 

Tlie absence, — This may be unauthorized from the be- 
ginning, as is the case in the majority of instances; or 
it may consist in not returning at the expiration of a 
furlough or other defined leave of absence. Or the ab- 
sence may be originally involuntary — i.e, caused by an 
agency beyond the control of the party— as where he 
has been taken prisoner by the enemy : in snch case, if, 
on being released or escaping, he does not return but 
takes the opportunity to abandon the service; or if, 
upon his capture, he enlists, not under duress but of 
his own volition, in the enemy^s army— he is a deserter. 

TJie mtent. — The nature of the intent in desertion is 
best understood in considering the acts and occurrences 
from which it may be presumed, its existence being in 
general wholly a matter of inference from the circum- 
stances of the particular case. The mere fact of an un- 
authorized absence for a certain period is not proof of 
the requisite intent. A protracted unexplained absence 
affords indeed a strong presumption that the party ab- 
sented himself with the animus of desertion, and the 
longer the absence (prior to the arrest), the stronger, in 
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general, the presumption. To infer such intent solely 
from unauthorized absence of but brief duration will 
commonly be unwarranted : an absence, however, for a 
few days or even a part of a day, may, under certain 
circumstances, fully justify such an inference; and, in 
time of waVj an absence of slight duration may be as 
significant as a considerably longer one in time of peace. 
It is declared in the Army Eegulations, par. 132, that 
" No man shall be reported a deserter until after the 
expiration of ten days (should he remain that length 
of time away), unless the company commander has 
conclusive evidence of the absentee's intention not to 
return.'* 

The circumstances (other than the not returning for 
a considerable period) which may go to indicate that 
the absence has been actuated by the animus in question 
are numerous and varied, consisting as they may do in 
acts or declarations of the accused, not only prior to the 
offence, but also pending his absence, and at the time of 
or after his apprehension. Among such circumstances 
the more familiar are — secretly making preparations as 
for a permanent absence by collecting or disposing of 
personal effects, etc.; procuring a civilian's dress or 
other disguise; declarations by the accused to comrades, 
etc., of a desire to quit the service or command; at- 
tempts to persuade others to decamp with him; taking 
a horse, arms, ammunition, clothing, rations, or such 
other property of the government (or of individuals) as 
may facilitate a rapid removal, defend against arrest, 
protect against the weather, provide sustenance, etc.; 
taking passage on a railway train, steamer, or other con- 
veyance for a distant point; the commission, in leaving, 
of some other military offence necessary to effectuate 
the desertion, as a quitting of his post as a sentinel ; the 
fact that he has committed a homicide, larceny, embez- 
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zlement, or other crime, for which he would have been 
liable to severe punishment; the fact that, in leaving, 
he has escaped from a confinement or close arrest; his 
writing, during his absence, to comrades, etc., declaring 
an intention not to return; his assuming, during ab- 
sence, a false name, or resorting to other means to con- 
ceal his identity and avoid detection; his being appre- 
hended at along distance from his station; his being 
pursued and overtaken when in evident flight; his 
being found, on arrest, dressed wholly or partly in civil- 
ians' clothes, or otherwise disguised; his resisting arrest; 
his denying, upon arrest, his identity, making false or 
contradictory statements, or failing to explain satisfac- 
torily his absence. But the mere fact that a soldier 
absent without authority has been arrested as a deserter 
is not presumptive evidence that he is absent with the 
intent characterizing desertion. 

Proof of the offence. — In order to substantiate a charge 
of desertion under this Article, it is necessary to estab- 
lish — 1. The fact that the accused oflBcer or soldier has, 
in the words of the Article, " received pay or been duly 
enlisted ;** 2. The fact that he absented himself with- 
out authority; 3. -The fact that he did so with the 
intention not to return. The onus of proving each of 
these facts rests upon the prosecution. 

Proof of receipt of pay or enlistment. — It will rarely 
be necessary to present this part of the proof in a 
formal manner. The accused indeed will generally 
admit of record, or not contest, the point that he is 
duly in the military service within the contemplation 
of the Article. In rare cases — as where a soldier claims 
that his enlistment was illegal and void — it may become 
essential to introduce (in the original or by copy) the 
enlistment contract or an oflBcial roll containing a 
receipt of pay signed by the accused, or, in the absence 
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of such written testimony, some competent parol evi- 
dence of an actual enlistment or of an acceptance of 
pay for military service. Commonly it will be sufficient 
to identify the accused as one who, for any considerable 
period, has served and acted as a soldier (or an officer) 
of the regiment, corps, etc., indicated in the specifica- 
tion. 

Proof of the unauthorized absence. — The proof of 
this fact is the same as that required to establish the 
offence of absence without leave under the previous 
Article. If it is alleged that the offence was committed 
when the accused was on leave of absence or furlough, 
the written authority, or its substance, should be put in 
evidence, with proof that the accused failed to return at 
the time therein fixed. 

Proof of the intent. — Except where established by a 
specific declaration of the same by the accused, the fact 
that he absented himself animo non revertendi is proved 
as a presumption from some one unequivocal fact, as an 
unexplained long-protracted absence without authority, 
or — more commonly — from a combination of circum- 
stances having a similar significance. The more familiar 
of such circumstances have already been instanced as 
illustrating the definition of desertion, and need not be 
repeated. 

Written evidence — Charging desertion distinguished 
from proof of it. — It is important to remark that a note 
or entry upon a muster-roll, morning report book, 
descriptive list or other official certificate or statement, 
to the effect that a soldier has deserted, is no prooi 
whatever of the intent essential in desertion, nor ad- 
missible in evidence to establish the offence upon a trial 
by court-martial. In this case, as in that of an absence 
without leave, the entry or record is but a charge of the 
offencC; not evidence of its commission. 
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L? Defence, — The accused may show in defence that he 
has neither received pay in the service nor been legally 
enlisted therein, and is, therefore, not amenable under 
this Article. Or he may show that his absence was not 
unauthorized : and it will be a good defence that he was 
absent in good faith by the permission of a superior, 
although the latter may have had no authority to allow 
such absence. So it will be a good defence, as negativ- 
ing the existence of the anirmis of desertion, that the 
accused, being absent by authority, was prevented from 
returning, at the expiration of his leave or furlough, by 
serious disabling illness; but this defence must, if prac- 
ticable, be sustained by the evidence of a medical officer 
of the army, or,4n the absence of such an officer, a civil 
physician. It will similarly be a sufficient defence that 
the absence of the accused was caused by his being (in- 
voluntarily) taken prisoner and held as a prisoner by 
the enemy; or that it was the result of his having been 
arrested and detained in confinement by the civil au- 
thorities. 

It will also be a good defence that the deserter has 
been restored to duty by competent authority under 
par. 128 of the Army Eegulations, which clearly con- 
templates that, upon such restoration, a trial shall be 
dispensed with; the offence being practically condoned. 

It would further be a complete defence, that the 
accused gave himself up under and within the terms of 
a proclamation of the President, offering amnesty or 
exemption from trial to soldiers absent in desertion if 
duly returning to the service. It must appear indeed 
that the accused has complied with the conditions^ if 
any, of the pardon offered — as, for instance, that he 
returned voluntarily and within the specified time. 

Upon the defence the accused may put in evidence 
any facts tending to negative the presumption tJjat he 
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absented himself with the intent of desertion; as, for 
example (in addition to those abpve indicated), the fact 
that he absented himself when under the influence of 
liquor; that when he departed he left a considerable 
amount of pay due him that would be forfeited upon 
desertion; that he had not proceeded far or with haste 
when arrested; that his real object, though illicit, was 
one involving only a mild criminality and a temporary 
absence, as the obtaining of liquor at a neighboring 
town, ranch, etc.; that he returned, after a brief 
absence, voluntarily, and not because induced by 
privations, etc. 

Extenuating circumstances. — The accused may also 
exhibit in evidence facts and circumstances which, 
though not constituting a defence, may avail to extenu- 
ate his offence with the court or the reviewing officer. 
Such as— to cite instances from the General Orders — 
that he absented himself in good faith, under a claim, 
honest and not without some foundation, that his term 
of service had expired; that he had been subjected to 
cruel or arbitrary punishment, or other oppressive treat- 
ment by his superiors; that he had been urged to his 
act by the continued hostility of comrades; that he had 
been advised or incited to desert by an officer of the 
command; that his rations had been for a considerable 
period deficient in quantity or quality; that he had not 
been furnished with proper quarters, or sufficient cloth- 
ing or blankets, especially in winter; that his pay had 
been for an unreasonably long period in arrears; that 
he was young and inexperienced in the service, and had 
been influenced by the bad advice or example of older 
soldiers or of a non-commissioned officer deserting with 
him; that he had never been made acquainted with the 
Articles of War and did not comprehend the gravity of 



256 MILITARY LAW. 

the offence; that he surrendered himself as deserter 
after but a brief absence. 

Punishment, — The Article leaves the punishment to 
the discretion of the court. In our Army at present 
the usual sentence for desertion in time of peace is — 
dishonorable discharge and forfeiture of all pay and 
allowances, with confinement at hard labor in a military 
prison, limited by G. 0. 21 of 1891 to a maximum of 
from three months to* five years according to the period 
of absence and other conditions mentioned in the Order, 
and such other circumstances of aggravation or extenu- 
ation as may have characterized the offence. 

In time of war, when the offence is made capital by 
the Article, desertion is visited with especial severity. 
Desertion to the enemy is almost invariably punished 
with death; and in the late war this penalty was im- 
posed and executed in repeated cases where the party 
had enlisted with the view of securing a bounty and 
thereupon quitting the service. 

Legal consequences of desertion, — Irrespectively and 
independently of the punishments which are or may be 
awarded by a court-martial upon conviction of desertion, 
there are certain legal consequences resulting from the 
commission of this offence of which some notice is desir- 
able to a completion of the present subject. These con- 
sequences, which do not require to be expressed in the 
sentence, but which result by operation of law upon a 
conviction, are mainly as follows: 1. Forfeiture of all 
pay and allowances due at the date of desertion, and all 
accruing during the period of unauthorized absence — as 
prescribed by pars. 128 and 1514, A. R.; 2. Forfeiture 
of all " retained pay ^' ; 3. Forfeiture of savings deposited 
with the Pay Department — as prescribed by Sec. 1305, 
R. S.; 4. Liability to make good to the United States 
the time lost by'the desertion— as prescribed by Art. 48; 
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5. Loss of his appoiutment if a non-commissioned ofl&cer; 

6. Forfeiture of rights of citizenship, and disqualification 
for holding oflSce under the United States, imposed by 
Sec. 1998, E. S.^7. Ineligibility for reappointment to 
the Army, in a case of an officer dropped for desertion 
under Sec. 1229, E. S. ; 8. Ineligibility for re-enlistment^ 
by a soldier, prescribed by Sec. 1118, E. S.; 9. Qualified 
ineligibility for admission to the Soldiers^ Home, as in- 
dicated in Sec. 4822, E. S. ; 10. Incapacity to receive a 

/^ bounty-land warrant, as provided by Sec. 2438, E. S. 
\J^ Reward for arrest of deserter, — By par. 122, A. E., as 
amended in General Orders, a " reward of sixty dollars " 
is declared to be payable " to any civil officer having 
authority under the laws of the United States, or of any 
State, Territory, or district, to arrest offenders" (see 
Act of Oct. 1, 1890, s. 2)^ " for the arrest and the delivery 
to the proper authority at a military station ... of any 
soldier .... liable to trial and punishment for desertion." 
The reward is not now payable to a civilian who is not a 
^' civil officer," nor to an officer or enlisted man of the 
army. [Otherwise as to the similar reward payable 
" for the capture of an escaped military convict " — par. 
126, A. E.] 

If the reward has been paid before the alleged deserter 
is brought to trial, and upon trial he is convicted, the 
amount of the reward is stopped against his pay. Such 
stoppage, however, cannot be made where he is acquitted, 
nor where he is found guilty of the minor offence of 
absence without leave. Nor, though he be convicted, 
can the stoppage be made if such conviction is disap- 
proved by the competent reviewing authority, and thus 
nullified in law. 

'^^ Other Articles of War relating to deser- 
tion. — The offence of desertion, it may here be noted, 
is made the subject of three Articles of War in addition 
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to those — Arts. 47 and 48 — above specified. Thus Art. 
49 declares that an officer who, having tendered his res- 
ignation, permanently quits his post or duties before 
being officially notified that his resignation is accepted, 
" shall be deemed and punished as a deserter." Art. 50 
declares in substance that the re-enlisting by a soldier, 
" without a regular discharge from the regiment, etc., 
in which he last served," shall constitute a desertion. 
The object of this provision evidently was to preclude 
the notion that a soldier could be relieved from liability 
as a deserter because, on abandoning his regiment, he 
proceeded to re-enter the service in another, or in other 
words, that he could be excused from repudiating his 
pending contract by substituting another in its place. 
Art. 51 makes punishable the advising or persuading of 
any officer or soldier to desert the service; advising 
consisting merely in counselling the party to commit 
the offence, YthJle persuading imports the actual causing 
of a desertion by means of the influence employed. 

VII. The Thiety-eighth Article. 
[Drunkenness on Duty.] 

Art. 38. Ang officer who is found dru?ik on his guard, 
partg, or other duty, shall be dismissed from the service. 
Any soldier who so offends shall suffer such punishment 
as a court-martial may direct. 

Construction of the Article. — The principal 
questions whiqh have arisen under this Article have been 
raised upon the meaning of the terms — "found on,^* 
" drunk '' and " duty.^^ To determine in what consists 
the specific offence, it will be necessary to interpret 
these several expressions. 

" Found on.'' — From the use of these words it is to be 
inferred that the drunkenness of the offender must ex- 
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hibit itself after he has entered apon, and while he is 
on, the duty. The Article does not require that the ac- 
cused shall have become drunk, but that he shall have 
been found, i.e., discovered or perceived, to be drunk, 
when on the duty, and it does not therefore necessarily 
follow that his drunkenness shall have commenced after 
the duty has been entered upon. To permit an officer 
or soldier, when inebriated, to go upon any duty of im- 
portance, while in general involving an injustice to the 
individual, is also a reprehensible act and a military 
offence in the superior who knowingly suffers it. But 
the fact that he was already intoxicated cannot render 
the party himself any the less legally liable under the 
Article, if, after having entered upon the duty, his in- 
toxication continues and his condition is detected. 

But, on the other hand, a soldier (or officer) is not 
" found " drunk in the sense of the Article, if he is sim- 
ply discovered to be drunk when ordered, or otherwise 
required, to go upon the duty, upon which, because of 
his condition, he does not enter at all. His offence is 
then chargeable, not under this but under the 62d 
Article. 

" Drunk." — The state of drunkenness contemplated 
by the Article may be said to be one which incapacitates 
the officer or soldier, mentally or physically, for the 
proper performance of the duty upon which he has en- 
tered. There are of course various grades of intoxica- 
tion, and under those which are less pronounced the 
party may be able to perform the duty imperfectly — to 
get through it after a fashion, but not properly. In any 
such case he is in general to be held to be " drunk " in 
the sense of the Article equally as if he were totally in- 
capacitated ; a due, proper and full execution being that 
which is required of him, and his offence being complete 
where by becoming intoxicated he has rendered himself 
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either more or less incompetent for the same. And, as 
a geneial rule, in proportion as the duty is more difficult 
or important, and especially in time of war, a less degree 
of intoxication may be held sufficient to constitute the 
offence. 

It should be observed that it is not essential that the 
drunkenness be caused by the drinking of spirituous 
beverages. The offence is complete whether the party 
found drunk be under the influence of liquor, opium or 
other intoxicant. 

" Duty.'' — The connection in which this term is em- 
ployed — " guard, party or other duty,*^ induced at one 
time the construction that only such duty was meant 
as was similar in its nature to guard duty; that is to 
say, some regular and stated duty for which the officer 
or soldier has been formally detailed. But in a General 
Order of 1856 it was specifically held by the Secretary 
of War that the term diity included " all descriptions 
and circumstances of duty.^' Thus not only is drunk- 
enness on guard, drill, police, parade, inspection, muster, 
court-martial, or any other duty or exercise of routine, 
within the contemplation of the Article, but also drunk- 
enness upon any occasion of duty properly devolved 
upon an officer or soldier by reason of his office, com- 
mand, rank, or general military obligation. 

The latter species of duty may sometimes be of a con- 
tinuous character. Thus an officer of the day is liable to 
charges under the Article if found drunk at any mo- 
ment of his tour of duty, whether in the day time or at 
night. Again, in time of war, and especially in the field 
before the enemy, the status of being on duty, in the 
sense of this Article, may be uninterrupted for very 
considerable periods. As remarked by the reviewing 
authority, in approving a conviction of an officer under 
the Article early in the late war, — " an officer, when his 
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Tegiment is in front of the enemy, is at all times 07i 
duty.'' 

Wliat is military duty. — The teim " duty," as used in 
this Article, means of course military duty. But — it 
is important to note — every duty which an officer is 
legally required, by superior military authority, to 
execute, and for the proper execution of which he is 
answerable to such authority, is necessarily a military 
duty, and this although it be a duty which a civilian 
could with equal fitness be employed to perform. 
Thus an officer or soldier engaged in engineering opera- 
tions not connected with military works, under the 
orders of the Chief of Engineers of the Army, or one 
duly serving upon a posse comitatus in aid of a civil offi- 
cial, or acting as an Indian agent under Sec. 2062, R. S., 
would, if disqualifying himself by intoxication for the 
proper performance of the service devolved upon him, 
be amenable to charges under the present Article. 

Proof of the drunkenness. — The simplest and most 
satisfactory evidence of the fact of drunkenness will be 
the statements of witnesses as to the appearance, condi- 
tion, manner, language or acts of the accused, or other 
attendant circumstances from which a state of intoxica- 
tion may be presumed. But as drunkenness is to a 
great extent a matter of common observation, it is held 
not to be an infringement of the rule of evidence — ^that 
a witness (not an expert) shall not be asked or allowed 
to give his opinion — for witnesses, when interrogated as 
to the condition of the accused, to state as a fact (subject 
to cross-examination), that he " loas drtnik." 

Defence. — The accused may show that the liquor or 
drug had been taken by him as a medicine only, and 
that because of the strength of the dose, a weak head, 
depreciated health, the heat of the weather, fatigue, or 
other cause, it had overcome him. But he should also 
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prove that the same had been prescribed by a medical 
officer or physician, since an officer or a soldier is not 
authorized to risk incapacitating himself for duty by 
taking medicine at discretion. 

Finding. — Where the eyidence shows that the accused 
was drunk but not on duty, the court may and properly 
should find him guilty of the specification, except as to 
the averment in regard to the duty, and not guilty of 
the charge but guilty of "conduct to the prejudice 
of good order and military discipline/^ This is one of 
the cases in which such form of finding is especially 
useful and appropriate. 

VIII. The Thirty-ninth Aeticle. 

"^ ^ -) [Offences of Sentinels.] 

Aet. 39. — A7iy sentinel who is found sleeping upon Ms 
post, or who leaves it before he is regularly relieved, 
shall suffer death, or such other punishmeyit as a court- 
martial may direct. 

Object of the Article. — The purpose of this provision, 
which is of ancient origin, is to secure on the part of 
sentinels that alert watchfulness and steadfastness which 
are the very essence of their service. These qualities, 
important as they are to the preservation of good order, 
and the protection from depredation or loss by fire of 
public property, at a military station, are, in time of war, 
absolutely essential to insure a camp or post against 
the danger of surprise and capture by a hostile force. 
Grave as must be on all occasions the offences specified 
in the Article, it is in the field before the enemy that 
they become of the most aggravated character, and it is 
especially to prevent their occurrence at such critical 
seasons that they are made punishable with death. 

Sleeping on post. — As to the proof of this offence — it 
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should first be shown by the officer or non-commis- 
sioned officer, whose duty it was to detail and to post 
the sentinel, that he was duly detailed and duly posted 
as charged. That he was found asleep should most 
properly be proved by the testimony of the officer of 
the day, or officer or non-commissioned officer of the 
guard (or by some member or members of the guard or 
patrol then present), by whom he was discovered in 
that condition. That he was actually asleep may be 
shown by some such fact or facts as the following, viz.: — 
that the accused (if the offence occurred, as it usually 
does, in the night) failed to challenge the officer or party 
approaching his post; that he was found lying down, 
or in a position favorable to sleep, instead of standing 
or walking his beat; that he was snoring or audibly 
breathing as if in sleep; that he did not answer when 
spoken to> once or repeatedly; that he did not apparently 
become conscious till touched, shaken, etc.; that when 
roused he was stupid; that he had dropped or laid aside 
his musket, or that he allowed it to be taken from him 
without resistance, etc. 

Leaving post before being regularly relieved. — After 
showing the due detail and posting of the accused, this 
offence is usually established by evidence that, when the 
post was officially visited during a tour of duty of the 
accused, he was not found upon it, and that he had not 
been for any cause relieved by any officer or non-com- 
missioned officer of the guard or other competent 
authority. Or it may be shown that he was, under 
similar circumstances, discovered to be at a particular 
place quite other than his post, or was seen off his post 
and at a material distance from it. 

Meaning of " regularly relieved.'' — The Army Regula- 
tions (expressing a custom of the service) prescribe that 
a sentinel's ^ur of duty, between reliefs, shall, as a 
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general rule, be two hours; and they further direct as to 
the mode in which a sentinel shall be relieved at the 
end of a tour. In case, however, of illness or other 
urgency, occurring pending a tour, a sentinel may be 
relieved temporarily or altogether, upon application 
transmitted in the usual manner to the officer of the 
guard. A sentinel, however, cannot " relieve " himself, 
nor can he " regularly ^* be relieved by another sentinel 
except in the presence and under the supervision and 
direction of an officer or non-commissioned officer of the 
guard. 

Defence and extenuation. — There is, properly speak- 
ing, no defence to a charge for either of the offences 
made punishable by this Article. In extenuation, how- 
ever, and with a view to reduce the measure of the pun- 
ishment, such facts may be shown by the accused as 
that, when posted as a sentinel, he was ill or otherwise 
disabled; or that he had already been overtasked by 
excessive guard duty or other continuous service; or 
that he had temporarily left his post under an ex- 
traordinary stress of weather; or that, in irregularly 
relieving himself or allowing himself to be relieved, he 
had but observed a usage sanctioned by his official 
superiors; or that, being a recruit, he had not been 
properly instructed in his duties as a sentinel. 



IX. The Forty-second Article, 

/ o [Misbehavior before the enemy, and Pillaging.] 

c 

Art. 42. Any officer or soldier toho misbehaves hint' 
self before the enemy ^ runs away, or shamefully aban- 
dons any fort, post, or guard, tvhich he is commanded to 
defend, or speaks words inducing others to do the like, 
or casts away his arms or ammunition, or* quits his post 
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or colors to plunder or pillage^ shall suffer death, or such 
other punishment as a court-martial may direct. 

This Article, of which some of the provisions may be 
traced as far back as the code of Richard II., denounces 
two classes of offences — 1. Misbehavior before the 
enemy, and other kindred misconduct in war; 2. Plun- 
dering or pillaging. 

Misbehavior before the enemy. — This offence may con- 
sist in : 

1. Such acts by a commanding officer, as— needlessly 
surrendering his command, or abandoning it before the 
enemy; abandoning, or absenting himself from, his post 
when expecting an attack; failing to advance against, 
attack, or resist the enemy, when ordered or properly 
calkd upon to do so; retreating, or withdrawing his 
command, before the enemy, without sufficient cause; 
conducting a retreat in a disorderly manner and without 
the proper precautions; failing to rally his force when 
in disorder but capable of being rallied; procuring him- 
self unnecessarily to be relieved from the command 
when about to be engaged; failing to succor, support, or 
relieve another command, when ordered to do so, or 
when circumstances make it a duty. 

2. Such acts by any officer or soldier , as — failing to ad- 
vance with the command when ordered forward to meet 
the enemy; going to the rear or leaving the command 
when engaged with the enemy, or expecting to be en- 
gaged, or when under fire; hiding or seeking shelter 
when properly required to be exposed to fire; feigning 
sickness, or wounds, in order to evade taking part 
in a present or impending engagement or other active 
service against the enemy; refusing to do duty or to 
perform some particular service when before the enemy. 

The "enemy ^' may be hostile Indians, and the offence 
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be committed in the course of warfare with Indians 
equally as in a foreign or a civil war. 

Misbehavior not necessarily cowardice. — Misbehavior 
before the enemy is often charged as " Cowardice;" but 
cowardice is simply one form of the offence, which, 
though not unfrequently the result of pusillanimity or 
fear, may also be induced by a treasonable, disloyal, or 
. insubordinate spirit, or may be the result of negligence 
or inefficiency. An officer or soldier who culpably fails 
to do his whole duty before the enemy will be equally 
chargeable with the offence as if he had deliberately 
proved recreant. 

" Shamefully abandoning a fort, post, or guard" — Of 
this form of misbehavior before the enemy, it is to be 
said that whether or not the abandoning is to be regarded 
as " sha^neful " will depend upon the circumstances of 
the situation. As a general rule, a commander is justi- 
fied in surrendering or abandoning his post to the enemy 
only at the last extremity — as where his ammunition or 
provisions are expended, or so many of his command 
have been put hors du combat that he can no longer sus- 
tain an effectual defence, and, no prospect of relief or 
succor remaining, it appears quite certain that he must 
in any event presently succumb. In general, every 
available means of holding the post and repulsing the 
enemy must have been tried and have failed before a 
surrender or abandonment can be warranted, and, if 
the same be resorted to on any less pretext, the com- 
mander will be chargeable with the offence of " shame- 
fully " — Le,, inexcusably and disgracefully — abandoning, 
specified in the Article. 

The term " post," as here used, has reference to some 
point or position, whether fortified or not, which a de- 
tachment may be ordered to occupy, or which it may 
be its duty to defend. The term ^^ giiard'^ is general. 



ARTICLES OF WAR SEPARATELY CONSIDERED. 207 

but would appear to contemplate an advance guard, or 
other outer or special guard, rather than the ordinary 
interior guard of a camp or station. The abandonment 
of a picket post or line, without using every reasonable 
endeavor to hold it and to retard as long as practicable 
the advance of the enemy, thus enabling the main body 
to prepare against his approach, would be a marked 
instance of the offence of abandoning a ^^post or guards' 
specified in the Article. 

" Speaking words inducing others to do the like" — The 
term " the like " is construed as referring not merely to 
the act last specified (abandoning a fort, post, etc.), but 
to any one or more of the acts previously recited in the 
Article. By "words," as here employed, is included 
any verbal argument, persuasion or threat, language of 
discouragement or alarm, or false or incorrect statement 
in regard to the condition or operations of the troops or 
the movements of the enemy, which, whether or not in- 
tended to have such effect, may avail to bring about an 
unnecessary surrender, retreat, or other dereliction be- 
fore the enemy. 

Casting away his arms or ammunition" — The term 
his " means here (as in Art. 17), furnished him by the 
government for his equipment and use in the service. 
The offence is completed by fhe act of " casting away,^^ 
whatever its inducement, whether it be to aid flight or 
relieve weariness, or a mea*e wanton renunciation. That 
the arm or quantity of ammunition which the party is 
accused of having cast away, was thrown aside at the 
order of a commander, in requiring his command to 
lighten themselves of impedimenta, in order to facilitate 
a more rapid retreat when pursued by the enemy, or for 
other military purpose, will of course constitute a de- 
fence to the charge. 
/^^ Quitting post or colors to plunder or pillage, — Thia 
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offence, which, if permitted to be indulged in by troops, 
would convert legitimate warfare into mere marauding 
and a disciplined military force into a band of stragglers 
and freebooters, is one of those which are regarded as 
the most immediately fatal to the discipline and morale 
of soldiers, and as calling in all cases for severe punish- 
ment. It has been stigmatized as a grave military crime 
in all the codes of Articles from a very early period. 
The General Orders, published duriug the late war, 
abound with declarations of commanders, denouncing 
and prohibiting pillaging and lawless foraging, and 
holding oflBcers responsible for the conduct of their com- 
mands in this particular. Eepeatedly is the distinction 
pointed out between the authorized taking of supplies 
or making of requisitions for the public use, in accord- 
ance with law or the custom of war, and the unauthor- 
ized and illicit appropriation of private property by 
officers, soldiers, or camp-followers. 

The term "post" is evidently used here in the most 
general sense, but as referring to a point for the time 
fixed. " Colors" on the other hand, is viewed as refer- 
ring mainly to a regiment or other body on the march 
or operating in the field against the enemy. 

To constitute the offence there must exist the intent 
indicated in the Article by the words — "to,*' i.e. in 
order to, " plunder and pillage." This intent was ex- 
pressed still more clearly in the corresponding Article 
of 1775 by the words — " to go in search of plunder/' It 
must be shown that the officer or soldier left the com- 
mand with a view to the forcible seizing and appropriat- 
ing of public or private property; and whether the 
private property sought to be taken belonged to persons 
hostile or friendly can in no manner affect the legal 
character of the offence committed. The intent being 
complete, it is not essential that the property should 
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actually be taken: that it is taken, however, will of 
course be the strongest evidence that the offender left his 
station for the purpose of taking it. 

The offence is no less committed though the quitting 
of the post, etc., is by a quasi authority; as where sol- 
diers go forth for the purpose of marauding under the 
orders of or in company with an officer or non-commis- 
sioned officer. In such a case, the act of the superior 
being prohibited and lawless, the legal offence of the 
soldier is as complete as if he had proceeded alone and of 
his own motion : his punishment, however, will properly 
be less severe than that adjudged his superior. 

Punishment. — The offences denounced by this Article, 
occurring as they mostly do in time of war, and gen- 
erally in the presence of the enemy, and involving the 
gravest violation of orders or of the military obligation, 
have always been made punishable with the extreme 
penalty of death. During the late war capital sentences 
were repeatedly adjudged for marked instances of viola- 
tion of this Article. In cases of less gravity the dismis- 
sal of the officer, or dishonorable discharge of the soldier, 
was sometimes made by the court ignominious, by re- 
quiring that the same should be accompanied by a strip- 
ping off of insignia of rank, drumming out, shaving of 
the head, or — in cases of cowardice — ^placarding with 
the word " coward ^^ or branding with the letter " C.^' 
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X. The Forty-fifth and Forty-sixth Articles. 
[Relieving, and Communicating with, the enemy.] 

^ Art. 45. Whosoever relieves the enemy with money, 
victuals, or ammunition, or hnoioingly harbors or pro- 
tects an enemy, shall suffer death, or sttch other punish- 
ment as a court-martial may direct. 
Art. 46. Whosoever holds correspondence with, or gives 
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intelligencB to, the enemy, either directly or indirectly, 
shall suffer death, or such other punishnent as a court- 
martial may direct. 

The offences made capitally punishable by these 
Articles are akin to the civil crime of treason. That 
they apply — under the general description, " Whosoever ^^ 
— ^to civil equally as to military persons, has been noticed, 
in Chapter VI., as the construction supported by the 
weight of authority. 

Forty-flfth Article — Relieving the enemy with 
money, victuals, or ammunition. — The word " relieves ^^ 
is employed here, not merely in the restricted sense of 
alleviate or succor, but also in that of assist. In the 
connection in which it is used it may be construed as 
substantially equivalent to furnish or supply. The mere 
giving or selling to the enemy of any of the things 
specified, though the same may not really be needed by 
him, is, so far, an assistance rendered him, and thus an 
offence within the Article. That the thing furnished is 
exchanged for some commodity returned by the enemy 
does not affect the legal quality of the act. 

It is to be observed that the enemy must be actually 
relieved — reached by the succor or assistance tendered. 
An attempt to relieve him, not successful, will not con- 
stitute the special offence. 

The word " enemy,'^ as has been noticed under other 
Articles, includes, not only an enemy with whom we 
are waging either a foreign or civil war, but also an Ind- 
ian tribe or band in open hostility to the United States, 
against which hostile operations are pending. " Enemy " 
also includes not only the government or army of the 
enemy but individuals of his people. In the language 
of the United States Supreme Court — " All the citizens 
or subjects of one belligerent '^ are " enemies of the gov- 
ernment and of all the citizens or subjects of the other,^^ 



ARTICLES OF WAR SEPARATELY CONSIDERED. 271 

both in " civil and international wars." * Relief, there- 
fore, afforded to individuals is relief to enemies, and, so 
far forth also, relief to the enemy considered as a nation 
or government. 

The enumeration in the Article of " money, victuals, 
or ammunition" is an imperfect one. Some such addi- 
tion as or other thing, or or otherwise, is required to com- 
plete and render fully effective the enactment. The 
furnishing of money to the enemy is no less a relieving 
of him where a consideration is received in return than 
where the amount supplied is a free gift. 

Knoioingly harboring or protecting an enemy. — This 
offence may be definegl as consisting mainly in receiving 
and lodging, sheltering and concealing, or shielding 
from pursuit, arrest, etc., a person known as or believed 
to be, and who is in fact, an enemy. In the cases as 
published in General Orders, this offence has commonly 
been committed by lodging or procuring lodging for 
officers or soldiers of the enemy^s force, or by concealing 
them, and denying their presence or refusing to furnish 
any information of their whereabouts. 

Defence.^Th^ only justification of an act made pun- 
ishable by this Article would be the order or sanction 
of the President or of a competent military superior, or 
an authority conferred by an Act of Congress. 
^^ Forty-sixth Article.— -JThis Article makes pun- 
ishable the two distinct acts 'Upholding correspondence 
with andj^ving intelligence to the enemy; and all ma- 
terial illicit communications made to the enemy will be 
found to be included within one or the other description. 

Holding correspondence with the enemy, — The word 
" correspondence " is understood to be here employed in 
its usual and familiar sense, as intending written com- 
munications, especially by letter, and embracing ^f 

* The Venice, 2 WaUace, 418. 



272 MILITARY LAW. 

course communications in print and telegrams. The 
term, however, is not to be viewed as implying that 
there has been, or should be, a mutual interchange of 
letters or communications between the accused and the 
enemy; nor is it necessary that the communication 
which is the occasion of the charge should be an answer 
to a previous one from the party to whom it is addressed. 
The offence may consist in the sending of a single letter, 
and this may be the first and the only one that has passed, 
or been attempted to be transmitted, between the parties. 
Any correspondence with the enemy being a violation 
of the absolute rule of non-intercourse pertaining to a 
state of war, the Article, naturally, does not characterize 
the correspondence, the holding of which is made pun- 
ishable, as treasonable, hostile, injurious, etc., but makes 
it an offence to hold any correspondence whatever, Not 
only therefore is correspondence by which valuable in- 
formation is imparted or important public business 
transacted, as well as correspondence calculated to stim- 
ulate or encourage the enemy, properly chargeable 
under the Article, but also correspondence of a com- 
paratively harmless character — as the writing of a letter 
relating to private or domestic affairs. And so of the 
communicating to the enemy of supposed facts, which 
however are not true and do not therefore amount to 
the giving of intelligence. 

It is further to be observed that the crime is complete 
in the writing or preparing of the letter or other com- 
munication, and the committing it to a messenger, or* 
otherwise putting it in the way to be delivered. It is 
not essential that it be received by the person for whom 
it is intended, or that it reach its place of destination. 
If it be intercepted while in transit, the legal character 
of^fche offence will not be affected. 

Giving intelligence to the enemy, — This offence will 
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consist in communicating to the enemy, by personal 
statement, message, letter, signal or otherwise, informa- 
tion in regard to the number, condition, position, or 
movements of the troops, amount of supplies, acts or 
projects of the government in connection with the 
conduct of the war, or any other fact or matter 
that may instruct or assist him in the prosecution of 
hostilities. 

It is necessary that the enemy shall have been actually 
informed. If therefore the intelligence fails to reach 
him, this offence is not completed, though the offence 
of holding correspondence may be. It would seem also 
that the facts communicated should be in part at least 
true, since, if they are entirely false, intelligence cannot 
be said to be given. 

Either directly or indirectly, — These words are con- 
strued as applying to both the acts made punishable, 
not to the last one only. The modes of holding corre- 
spondence and giving intelligence already instanced 
have been mainly of a direct character. It was, how- 
ever, the indirect modes which, during the late war, — 
as in previous wars, — principally exercised the vigilance 
of our military authorities. The proceeding of this sort 
which it was found especially necessary to denounce and 
prohibit was the publication in newspapers of particu- 
lars in regard to the numbers, organization, position, 
operations, etc., of the Army, by which information 
might readily be communicated to the enemy; and in 
several instances the offence thus committed was made 
the subject of charges under the present Article, or of 
trial by military commission. The publishing by way 
of advertisement in newspapers, of " Personals,^^ by 
means of which an indirect correspondence was main- 
tained with individuals within the enemy^s lines, %ras 
also expressly prohibited. 
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Proof. — Where the correspondence has been carried 
on, or intelligence supplied, by a written communica- 
tion in the handwriting of the accused, it will be neces- 
sary to prove this in the usual manner, as indicated in 
the Chapter on Evidence. Where the communication 
is in cipher y the possession of a key, or a knowledge of 
and ability to employ the cipher, must ordinarily be 
brought home to the party. 

Defence, — ^Under a charge of holding correspondence, 
where the communication referred solely to private or 
domestic affairs, it would be a good defence to show 
that the same was authorized under regulations such as 
those which prevailed during the late war, by which 
communications of such a character were permitted to 
be exchanged with the enemy through the lines at For- 
tress Monroe. 

A not unusual form of defence to a charge of giving 
intelligence to the enemy, where verbally communi- 
cated, has been that the same was furnished under 
duress. But to constitute this defence the duress must 
have been such as to put the party in reasonable fear of 
present death if he refused to give the information re- 
quired of him. Any form of bodily constraint or injury, 
not immediately endangering life, although it might be 
admitted in evidence in mitigation of punishment, would 
not amount to a defence in law. 

XI. The Fifty-seventh Article. 

[Forcing a Safeguard.] 

Art. 57. Whosoever, belonging to the armies of the 

United States in foreign parts, or at a7iy place within 

the United States or their Territories during rebellion 

against the supreme authority of the United States 

forces a safeguard, shall sitffer death* 
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Safeguard defined, — ^The term safeguard, as here em- 
ployed, signifies a special privilege of protection for 
person, household, or property — all or either — against 
military marauders or other disorderly parties, granted 
by a military commander to private individuals, (deemed 
to have a claim upon the protection of the government, 
or whose premises or property it is thought desirable to 
protect in the interests of military discipline or other- 
wise), to corporations, or to hospitals or other public 
institutions or places. In according this privilege, the 
commander either causes a guard (a soldier or soldiers) 
to be posted at the dwelling of the applicant or other 
proper place, or he furnishes the proper person with a 
formal certificate or order in writing, subscribed by him 
in his official capacity to the effect that a safeguard has 
been granted, stating its subject, scope, and duration, 
and calling upon the military to respect it. Or the 
commander may furnish both guard and certificate : in- 
deed, in practice, a person to whom is accorded a written 
protection is generally also supplied with a guard to 
assure and enforce it. In common military parlance 
the term " safeguard *^ is applied somewhat indifferently 
to the writing or order and to the sentry or guard. 
It is the former, however, which is intended by the 
term at international law, though, strictly speaking, 
either is but the evidence of the existence of the privi- 
lege. 

Revocation of safeguard. — ^A safeguard is always sub- 
ject to be revoked for good cause, either at the discretion 
of the authority from whom it proceeded or his successor 
in command, or by the order of a superior commander 
or the President. A controlling cause would be the 
treason, treachery, or disloyalty of the recipient, which, 
when discovered, would exhibit him as no longer worthy 
of the special protectiow afforded, 
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The offence of farcing a safeguard. — ^The forcing of a 
safeguard will consist in a wilful disregard and violation 
of the protection, to the injury of the person, property, 
etc., to whom, or for which, it has been accorded. In a 
majority of the cases published in General Orders, the 
offence consisted in plundering, or in larceny or rob- 
bery, committed upon premises which had been duly 
placed under the protection of a safeguard; the act 
being sometimes accompanied by violent or threatening 
conduct toward the inmates. The thrusting aside, dis- 
arming, resisting, or otherwise assaulting, of a sentinel 
or guard posted for the purpose of enforcing a safe- 
guard, in connection with a failure to comply with 
his order against entering or interfering with the 
house, property, etc., placed under the protection, 
would be another marked form of a violation of the 
Article. 

It is of course essential to the specific offence that the 
accused should have known of the existence and pur- 
pose of the safeguard which he is accused of forcing. 
In the absence of positive or presumptive evidence of 
such knowledge, his act will properly be charged under 
some Article — as the 42d or 62d— other than the 
present. >v 






XII. The Fifty-eighth Article. 
[Jurisdiction of crimes in war.] 

Art. 58. In time of war, insurrection, or rebellion, 
larceny y roibery, burglary , arson, mayhem, manslaugh- 
ter, murder, assault and battery with an intent to hill, 
wounding by shooting or stabbing luith aii intent to com- 
mit murder, rape, or assault and battery with an intent 
to commit rape, shall be punishable by the sentence of a 
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general cotirt-martial, when committed by persons in the 
military service of the United States, and the punish- 
ment in any such case shall not he less than the punish- 
ment provided, for the like offence, by the latvs of the 
State, Territory, or District in which such offence may 
have been committed. 

Nature of the jurisdiction conferred, — Prior to 1863, 
courts-martial were not invested, either in peace or war, 
with a jurisdiction of the violent crimes cognizable by 
the civil courts, except where the same directly preju- 
diced "good order and military discipline." In that 
year, however, was enacted the statute incorporated in 
the above Article, by whix3h, " in time of war, insurrec- 
tion, or rebellion," the graver civil crimes are made cog- 
nizable by general court-martial, when committed by 
military persons, without regard to whether such crimes 
prejudice military discipline or affect the military ser- 
vice. The main object of the Article evidently was to 
provide for the punishment of the crimes of soldiers in 
localities where, in consequence of military occupation, 
or the prevalence of martial law, the action of the civil 
courts is suspended, or their authority cannot be exer- 
cised with the promptitude and efficiency required by 
the exigencies of the period and the necessities of mili- 
tary government. 

Limited as it is by the Article, the jurisdiction can be 
exercised only during the period of the war, etc., as in- 
augurated and terminated by the action of Congress or 
of the President. Such jurisdiction, while it continues, 
is not exclusive of that of the civil tribunals, but con- 
current therewith. 

The crimes specified in the Article. — These crimes will 
be defined in the following order: Murder, Manslaugh- 
ter, Mayhem, Rape, Eobbery, Arson, Burglary, Larceny, 
Assault and Battery with intent to kill, etc. For any- 
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thing further than definitions and the details of defini- 
tions, the student must be referred to the treatises of the 
approved authorities on criminal law and the rulings in 
adjudged cases. It is to be observed that as these crimes 
are not specifically defined in the Article, or elsewhere 
in the written military law, they are to be interpreted 
by the doctrines of the common law, each being viewed 
as the common-law offence of the same name, except in 
so far as modified by the laws of the United States or of 
the State in which the offence occurred. 

Murder, — Murder is simply homicide with malice 
aforethought. The definition- of murder is completed 
by adding that, to constitute the crime, the death must 
occur within a year and a day after the date of the act. 
This is the rule for both species of homicide^f murder 
and manslaughter, at common law. Where the death 
is not shown to have followed within a year and a day, 
the law presumes that the wound or injury was not the 
occasion of the death — that it proceeded from some 
other cause. 

It may here be noted that where the act which is the 
cause of the death is committed in one State or district, 
while the actual death occurs in another, it is the former 
place which is in law, as held in Guiteau^s case, the 
place of the murder or homicide. 

Malice aforethought, — The term malice, as ordinarily 
employed in criminal law, is a strictly legal term, mean- 
ing, not personal spite or hostility, but simply the 
wrongful intent essential to the commission of crime. 
"When used, however, in connection with the word 
"aforethought^^ or "prepense,^^ in defining the par- 
ticular crime of murder, it signifies the same evil intent 
as the result of a determined purpose, premeditation, 
deliberation, or brooding, and therefore as indicating, in 
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the view of the law, a malignant' or depraved nature. 
The delibera.te purpose need not have been long enter- 
tained; it is sufficient if it exist at the moment of the 
act. Malice aforethought is either " express '^ or " im- 
plied ; " express , where the intent-£as manifested by 
previous eriihlty, threats, the absence of any or of suffi- 
cient provocation, etc.^is to take the life of the partic- 
ular person killed, or,(since a specific purpose to hill is 
not essential to constitute murdeAto inflict upon him 
some excessive bodily injury which may naturally result 
in death; ipi pUed; where the intent is to commit a» fe- 



lonious or unlawful act but not to kill or injure the par- 
ticular person — as where a party intending to kill by 
shooting, etc., one person actually hits and kills another; 
or, when detected in a burglary, fires his pistol in the 
dark to aid his escape and kills an inmate of the house; 
or, being engaged in a riot, fires indiscriminately and 
kills some one; or, in resisting an officer of justice en- 
gaged in the execution of his duty, unintentionally kills 
him, etc. Thus where a soldier resists a military supe- 
rior, when legally engaged in making an arrest or execut- 
ing any other duty, and in resisting kills him, though 
not purposely, he is guilty of murder in law. 

In every case of apparently deliberate and unjustifi- 
able killing, the law presumes the existence of the 
malice necessary to constitute murder, and devolves 
upon the accused the onus of rebutting the presumption. 
In other words, where in the fact and circumstances of 
the killing as committed no defence appears, the ac- 
cused must show that the act was either no crime at all 
or a crime less than murder, otherwise it will be held to 
be murder in law. 

Justifiable and excusable homicide. — The definition of 
Murder is well illustrated by the two defences apposite 
to this charge, viz. : 1. That the killing was not murder 
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but manslaughter; 2. That it was not felonious but jus- 
tifiable, or excusable, in law. The distinction between 
murder and manslaughter will be noted presently. 
Homicide is said to be "justifiable^^ when committed 
by a public officer in the due execution of the laws or 
administration of public justice, or when committed by 
any person in the due prevention of a violent crime. 
Thus homicide is justifiable where committed by an 
officer of the army, or at his instance, in the suppres- 
sion of a mutiny or other violent disorder, or in the 
cagture of an escaping prisoner or deserter, where no 
other available means are adequate for the purpose. 
Homicide is in law " excusable '' where it is the result 
of accident or mishap, or where it is committed in self- 
defence. 

Self-defence. — " A man may oppose force to force in 
defence of himself, his family or property.*^ Only such 
amount of force, however, may be used as is reasonably 
proportionate to the danger. Killing in defence of the 
person will be justified where the circumstances are 
such as to warrant the conviction that danger to life or 
serious bodily harm is threatened and immediately im- 
pending. In defence of property, killing, as a means 
of preventing a trespass unaccompanied by violence, 
will not be justified. Where the trespass is serious, as 
in a case of housebreaking with evident felonious intent, 
the occupant, especially if the breaking be in the night, 
will be justifiM in taking life in protection of his 
domiciL 

Manslaughter. — This crime is defined as an unlawftil 
Jcilling without malice aforethought expressed or im- 
plied. It is this absence of malice aforethought which 
distinguishes manslaughter from murder; its commis- 
sion being ascribed to the " infirmity of human nature/^ 
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and not to a depraved or wicked heart. The only mal- 
ice in manslaughter thus is the wrongful intent which 
is an ingredient in crime in general. 

The authorities specify two kinds of manslaughter — 
voluntary and involuntary, " Voluntary *^ manslaughter 
(the more usual of the two) is that which is committed 
in a moment of excitement or while under the influence 
of passion, and commonly either in the course of a sud- 
den jS^^^m^ or upon some immediate strong provocation. 

To determine whether an act of homicide is murder 
or voluntary manslaughter, the main test is the quality 
of the provocation by which the act was induced. Mere 
words, however gross or insulting, will not justify taking 
life, and where a homicide is committed under no other 
provocation than irritating language, the killing will be 
murder in law. The same is true of gestures, unless 
they be of a character manifestly threatening to life — 
as where a pistol or other deadly weapon is evidently 
attempted to be drawn and used : in such case the crime 
committed may be reduced to manslaughter. In any 
case where the provocation, though material, is not ex- 
cessive^ as where a bare trespass is committed on prop- 
erty other than a dwelling, or where the person is assailed 
but not seriously, or where a more considerable battery 
is committed but by a party not accountable — as a 
drunken man, — the law will in general hold the killing 
to be not manslaughter but murder. 

*^ Involuntary '^ manslaughter consists in the accidental 
and unintentional causing of death, either by the doing 
or attempted doing of an act which, though unlawful, is 
not felonious or highly criminal or likely to be dangerous 
to human life, or by the doing of a lawful act in an in- 
cautious or negligent manner. Thus, where a superior, 
by the exercise of an unduly severe measure of discipline 
or the infliction of an excessive punishment, causes the 
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death of an inferior, snch superior is chargeable with 
involuntary manslaughter. And the legal crime will be 
the same where the superior causes the death of another 
by reason of negligence in not properly regulating the 
use of fire-arms in his command — as in target firing or 
artillery practice. 

Mayhem, — Mayhem, maiming, or maim, at common 
law, is the violently inflicting, upon any part of a man^s 
body, of such an injury as to render him less able to 
fight or defend himself against his adversary; the grava- 
men of the offence being that the act permanently dis- 
ables the person *' to fight in defence of the king and 
country, and as a soldier protect himself on the field of 
battle.^^ Thus, while to cut off or disable a hand, an 
arm, or a leg, or to strike out or blind an eye, was a 
mayhem at common law, to deprive a person of an ear 
or of his nose was held not to be, since such an injury 
would disfigure only and not incapacitate for war- 
service. 

To constitute mayhem, it was not deemed essential 
that the injury should be inflicted upon another; a self- 
mutilation being regarded as within the definition. 
Thus a soldier who deprived himself of the use of a 
member necessary to qualify him for the military ser- 
vice, was considered to be chargeable with a mayhem. 

Bape, — Rape is defined as the unlawful carnal knowl- 
edge of a woman forcibly and against her consent. The 
non-consent on the part of the female may consist and 
appear in her making resistance till overpowered by 
physical force; in her submitting because, in view of 
the strength and violence of her assailant or the number 
of those taking part in the crime, resistance must be 
useless if not perilous; in her yielding through reason- 
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able fear of death or extreme injury impending or 
threatened; in the fact that she is rendered senseless and 
incapable of resistance by intoxicating drink or a stupefy- 
ing drug; in the fact that she is imbecile or otherwise 
no7i compos, or that she is a child under the age of ten — 
in which case the law presumes that she is incapable of 
consenting; in the fact that her will has been con- 
strained, or her passive acquiescence obtained, by fraud, 
surprise, false pretence, or other controlling means 
or influence. 



^^ 



Robbery, — Robbery is a felonious taking of his prop- 
erty from the person, or presence, of another, by means 
of violence, or putting in fear. It is distinguished from 
larceny, in that the taking is aggravated by violence, and 
is a taking from the person, or, what is equivalent in 
law, the immediate presence or custody of the party. 
The term " felonious *^ refers to the criminal intent — i,e,, 
purpose to steal or animus furandi, with which the act 
must be accompanied. . The taking must be a taking of 
personal property of some value; how much is immate- 
rial. The person from whom, or whose presence, it is 
taken need not be its absolute owner; it is sufficient if 
he has a right of possession as agent, trustee, or bailee. 
The/orce may consist in any battery or duress sufficient 
to disable or overcome resistance, but it must be physi- 
cal; fraud, for instance, will not supply the place of 
actual violence. The putting in fear may be by a dis- 
play of superior force or numbers, by menace of death 
or grave bodily harm, or other threat or form of intimi- 
dation sufficient to constrain the will. 

Arson. — Arson is defined as the malicious, burning of 
the house of another. It is an offence against the se- 
curity of the habitation and is made punishable mainly 
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for its protection. Though ordinarily perpetrated under 
the cover of darkness, the time of its commission — 
whether in the day or in the night — is wholly imma- 
terial. Further, not being a crime against human life, 
it is not essential that there be any human being in the 
building at the time it is fired. The burning must be 
rnuUcious — i.e., committed with a criminal intent; but 
it need not be actuated by a purpose to injure any par- 
ticular individual. The " malice ^^ may be express or 
implied; express, where the intent is to burn the partic- 
ular house which is fired; implied, where the burning 
does not correspond with the precise design of the 
offender — as where the design is to bum the house of 
A, and that of B is actually burned instead, or where 
the burning has resulted from some other felony or 
criminal act which alone was originally contemplated. 
There must be an actual burning; an intention to burn 
not effectuated will not be sufficient. But the burning 
need extend to but a small portion of the edifice, and 
that need not be wholly consumed. Thus, in the case 
of wood, a charring is all that is required. The " house '^ 
includes not only the dwelling but such outbuildings as 
are so contiguous that a burning of the same would 
endanger the main structure. The crime is complete 
whether the house is occupied by the owner or by a 
tenant. 

^ Burglary. — Burglary, at common law, is an unlawful 
breaking and entering, in the night-time, into the dwell- 
ing-house of another, with the intent to commit a felony 
therein. Like arson, it is an offence, not so much 
against property as against the peace and security of the 
habitation, of which Blackstone writes that " the law of 
England has so peculiar and tender a regard to the im- 
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muuity of a man's house that it styles it his castle, and 
will never suffer it to be violated with impunity/* 

The hreahmg, — This may be actual or constructive — 
that is to say by a direct physical act of force, or indi- 
rectly by means of fraud, artifice, intimidation, or con- 
spiracy with an inmate of the dwelling. A slight force 
is sufficient to constitute an actual breaking; the open- 
ing, removing, displacing, etc., of some fastening or cus- 
tomary barrier to entrance being all that is required. 
The barrier need not be an outer one : a servant or other 
inmate may commit burglary by breaking and entering 
the room-door of the master or mistress of the house, or 
any member of the family, or of a guest or lodger, with 
a felonious intent. But where the party enters by a door 
or window which he has found opeUy there is no break- 
ing, and therefore no burglary. 

Tlie entering, —To constitute an entry, it is not essen- 
tial that the party should personally enter in the ordi- 
nary sense of the word ; the least entering of any part 
of the body, as a hand, foot, or even finger, is sufficient 
to satisfy the law. It is not even essential that any por- 
tion of the body should enter the dwelling, provided 
some instrument, inserted for the purpose of accom- 
plishing the felony, do actually penetrate within it. So 
an entry may be effected and a burglary completed by 
means of an innocent third person — as where the wife 
of the offender or a young child is compelled to pass 
through a broken window or aperture, and instructed 
to seize and bring out certain articles of property. 
What has been said of the breaking of an mner door, 
etc., as well as of constructive breaking, applies also to 
the entering. 

The place, — The scene of burglary must be a dwelling- 
house. This term includes both the place of the actual 
residence of the occupant of the premises and all such 



286 MILITARY LAW. 

other appurtenant buildings as are properly joarceZ of 
the main edifice — i,e,, contributory or ancillary to it as 
branches of the domestic establishment. It is imma- 
terial if the occupant be temporarily absent. Thus bur- 
glary, like arson, may be committed in the summer upon 
a house not then occupied but customarily inhabited as 
a winter residence. 

TJie intent, — The intent in burglary is to commit a 
felony — ^that is to say a particular felony, not merely 
felony in general. In the great majority of cases the 
act intended is the commission of larceny. That the 
intent has actually existed and impelled the breaking 
and entering is all that is required to constitute the 
offence : whether it be executed or not is wholly imma- 
terial. There need not even be an atfe^npt to commit 
the felony, the mere breaking and entering, with the 
intent to commit it, completing the crime. 

Larceny, — Larceny is defined as a taking of personal 
property from the possession of the owner, without his 
consent, with intent to appropriate the same. The 
taking must include not only a seizure but a removal, 
or — in legal language — both a caption and an asporiatiou. 
This asportation, however, is no more than is reasonably 
implied in the term talcing, since it may consist in the 
slightest removal of the article from the place which it 
has occupied. It is never necessary, to complete the 
removal in law, that the thief should succeed in getting 
away with the property. The taking must also be from 
the possession of the owner — whether absolute owner, 
or an agent, bailee, or trustee — and without his consent. 
It must also be a taking of personal property of some 
recognized value. 

The intent, — To constitute larceny the taking must 
be a.ccompanied with an intent to appropriate the proj)- 



ARTIULE3 OF WAR SEPARATELY CONSIDERED. 287 

erty (in distinction from the mere possession) to the 
personal use of the taker, or at least to deprive the 
owner of it. This intent is the gist of the crime ; in its 
absence there may be trespass but no larceny. The 
intent must concur with the taking, and is complete 
if then entertained though afterwards abandoned. Its 
existence may be presumed from such circumstances as 
secrecy or other suspicious conduct in the act of taking 
or the subsequent disposition of the property; the pos- 
session not satisfactorily explained of the thing or things 
stolen; their concealment; the resort to means to avoid 
detection and punishment — as desertion by a soldier, 
etc. On the other hand, counter-presumptions may be 
deduced from such evidence as that the article was 
taken under a claim of title; that it was designed to be 
borrowed only; or that it -wa^s found , after having been 
lost by the owner, and converted in ignorance of the real 
ownership. 

The other offences s^yecified in the Article, — These are 
simply forms of Battery, with intent to commit certain 
crimes (homicide and rape), which have already been 
defined. 

The Punishment, — The Article concludes with the pro- 
vision that the punishment " shall not he less than the 
punishment provided for the like offence hy the laws of 
the State y Territory or District in which such offence may 
have been committed" The court is here only precluded 
from adjudging a punishment less severe than the pun- 
ishment, or minimum punishment, prescribed by the 
local law. It may, however, adjudge one that is more 
severe even than the maximum punishment so pre- 
scribed. So, the court may adjudge, in addition to the 
penalty fixed by the local law (whether or not itself 



xV 



288 MILITARY LAW. 

increased), a further punishment of a military character 
appropriate to the case. 

XIII. The Fifty-kikth Article. 

[Surrender to the civil authorities of military persons 

charged with civil offences.] 

Art. 59. When any officer or soldier is accused of a 
capital crime, or of any offence against the person or 
property of any citizen of any of the United States, 
which is punishable hy the laws of the land, the com- 
manding officer and the officers of the regiment, troop, 
battery, company or detachment, to lohich the person so 
accused belongs, are required, except in time of war, 
upon application duly made by or i7i behalf of the party 
injured, to use the utmost endeavors to deliver him over 
to the civil magistrate, and to aid the officers of justice 
in apprehending and securing him in order to bring 
him to trial. If, upon such application, any officer 
refuses or wilfully neglects, except in time of war, to 
deliver over such accused person to the civil magistrates, 
or to aid the officers of justice in apprehending him, he 
shall be dismissed from the service. 

Principle and purpose of the Article, — It is an estab- 
lished principle of our public law that in time of peace 
and on common ground the military authority is sub- 
ordinate to the civil; and it is further settled that 
military persons are amenable in their civil capacity to 
the civil jurisdiction for breaches of the criminal law. 
In recognition of these principles and to facilitate the 
exercise of such jurisdiction this Article has been en- 
acted. Though in form an injunction upon command- 
ing officers, etc., its general purpose, as expressed by 
the court in a leading case, is "to aid the civil authori- 
ties in the administration of justice, and to place it out 
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of the power of a criminal to escape the just civil penal- 
ties of his acts by entering the military service or claim- 
ing its protection while in it." At the same time, by 
prescribing a condition to be complied with on the part 
of civil officials and persons, and investing military 
commanders with a reasonable discretion in accepting 
their applications, it protects the military from false 
arrest and arbitrary prosecution. 

Nature of the requirement. — The Article devolves it 
upon commanding or other officers, in time of peace, to 
cause to be surrendered upon due application to the 
civil authorities, and to aid them in securing, any such 
military persons as may be accused of the crimes or 
offences specified. The designation " any officer or sol- 
dier " clearly refers to officers and soldiers under present 
military command and control, and does not, therefore, 
include military persons not within such control — as 
soldiers absent on furlough or deserters. The Article 
not applying to such parties, it follows, and has been 
held, that the civil authorities are entitled to arrest and 
bring to justice a person of such class in the same man- 
ner as any civilian, i.e.,' without application to the mili- 
tary authorities. 

The term " accused " is not regarded as employed in 
a technical sense. It is not therefore construed as 
necessarily meaning charged on oath before a civil magis- 
trate, as evidenced by a tvarrant. This form would in- 
deed be the preferable one, but it is not essential. A 
charge of an offence contemplated by the Article, spe- 
cifically made in the application, will be a sufficient ac- 
cusation. 

. The offences, of one of which the officer or soldier 
must be accused, are designated in the Article as either 
capital offences or offences against the person or prop- 
erty of a citizen of a State. Of the latter class of offences 
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are manslaughter, mayhem, rape, robbery, assault and 
battery, arson, burglary, larceny, forgery, embezzlement, 
and malicious mischief. These offences are further de- 
scribed in the Article as such as are " punishable by the 
laws of the land." The term laws of the land means 
acts of the law-making power — that is to say, statute 
laws of the State, in contradistinction to municipal or- 
dinances, by-laws, or regulations of police. 

Of course where the place is under the exclusive juris- 
diction of the United States, the State (except in' so far 
as it may have reserved authority to execute process) is 
without jurisdiction, and the Article does not apply, or 
only in a limited degree. 

Form of proceeding — the Application. — The Article 
makes it a condition to the surrender of the accused by 
the military authorities that there shall be an application 
duly made hy or in behalf of the party injured. A suf- 
ficient form of application will be a written communi- 
cation or statement addressed to the commanding officer 
and signed by the party or his authorized representative 
(or, in the case of his death by homicide, by the public 
prosecutor or other suitable official, or some citizen), 
setting forth that a specific offence named, of the char- 
acter indicated in the Article, has been committed, or 
is charged and believed to have been committed, by a 
certain designated officer or soldier of the command, and 
that his delivery to the civil authorities is required with 
a view to his trial, or in terms to that effect. Such ap- 
plication may be presented by the person signing, who 
will properly be accompanied by an official provided 
with a warrant authorizing him to arrest the prisoner, or 
may be presented by such official unaccompanied. Or 
the application may consist simply in the formal warra7it 
duly issued on the oath or in behalf of the injured party, 
and presented for service by a proper officer. If the 
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warrant, or other form of application, is not sufficiently 
specific, the commander may require that it be made 
more so before acceding to the demand. 

The application being "duly made,^' the Article 
enjoins it upon the commander or officer to use his 
^^ utmost endeavor ^^ to deliver up the accused. This 
requirement is of course to be understood in a reason- 
able sense and with reference to the circumstances of 
the particular case. Thus if the accused person is not 
within military control because absent as a deserter or 
on furlough, nothing more can in general be required 
of the commander, etc., than to furnish to the civil au- 
thority such information in regard to his present where- 
abouts and the prospect of his return as may be pos- 
sessed. 

Illegality of arrest or surrender without due applica- 
tion made. — Where the arrest is made without a previous 
application, or after an application not duly made in 
accordance with the Article, and therefore not acceded 
to, the law is violated, the act is a trespass, and it is the 
right as well as the duty of the commander (who owes 
it to his command to protect them from illegal seizure, 
and to the United States to maintain its just authority) 
to retake the prisoner from the custody of the civil 
official and remand him to his former status. In so 
doing the commander is entitled and properly required 
to employ such military force as may be suitable and 
sufficient to effect such purpose in an orderly manner; 
but, before resorting to this means, he will properly call 
upon the civil authorities to return the prisoner, allow- 
ing them a reasonable time for the purpose. 

This authority cannot indeed be exercised where the 
officer or soldier has become chargeable with a misde- 
meanor or disorderly conduct in violation of a city ordi- 
nance or police regulation. Here, as already indicated, 



h 



292 MILITARY LAW. 

he may be apprehended where found, and tried and 
punished, without previous recourse to the military au- 
thorities; nor are the latter empowered to interfere with 
the due course of law in his case. 

It may be added that, while the civil authorities can- 
not legally arrest, nor the military authorities properly 
Burrender, an accused officer or soldier except as pro- 
vided in the Article, so, such accused person cannot in 
general properly be allowed voluntarily to surrender 
himself. However willing and ready he may be to yield 
to the course of civil justice, it is not for him to decide 
whether it is proper for him to do so, but for the com- 
mander alone. lie should therefore await due proceed- 
ings under the Article and the orders of his commander 
thereon. 

Prior aasupiption of military jiirisdiction as affecting 
the interpontio7i af the civil authorities, — Where a civil 
and a military court have concurrent jurisdiction of a 
crime committed by a military person, the court which 
is ihQ first to take cognizance of the same is entitled to 
proceed; and although the precedence of the civil juris- 
diction is favored in the law, yet if this jurisdiction does 
not assort itself until the other has been duly assumed 
in the case, its exercise may properly be postponed until 
the other has been exhausted. Upon the commission 
of such a crime, the military authorities will in general 
properly wait a reasonable time for the civil authorities 
to take action; but if, before the latter have initiated 
proceedings under the Article, the party is duly brought 
to trial by court-martial for the military offence involved 
in his act, the commander may, and ordinarily will, 
properly decline to accede to an application for his sur- 
render to the civil jurisdiction until at least the military 
trial has been completed and the judgment of the court 
has been finiilly acted upon. 

V 
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XIV. The Sixtieth Article. 
^G [Frauds, Embezzlement, etc.] 

Art. 60. Any person in the military service of the 
United States who makes or causes to he made any claim 
against the United States, or any officer thereof, know- 
ing such claim to he false or fraudulent ; or 

4c 4c >|e >|e i|e i|e 

Wlio steals, embezzles, knowingly and wilfully misap- 
propriates, applies to his own use or heneflt, or wrong- 
fully or knowingly sells or disposes of, any ordnance, 
arms, equipments, ammunition, clothiiig, subsistence 
stores, money, or other property of the United States, 
furnished or intended for the military service thereof, 
. . . shall, on conviction thereof, he pu7iished by fine or 
imprisonment, or by such other punishment as a court- 
martial may adjudge. 

This Article is an elaborate enactment which need 
not here be inserted in full, since it is proposed to dis- 
cuss but one of its provisions. Its first and greater por- 
tion is taken up with defining and making punishable 
sundry forms of frauds, among which are the making 
or presenting of false or fraudulent claims against the 
United States ; and it is under this part of the Article 
that the offence of duplicaiting pay-rolls by officers is 
commonly charged, as also that of claiming pay upon 
falsified discharges or final statements by soldiers. - 

Passing to the latter of the Paragraphs, above cited, 
of the Article, we proceed, — the offence of " stealing " 
having already been considered under the head of Lar- 
teny in treating of Art. 58, — ^to the important subject of 
embezzlement. 

Embezzlement, — This may be defined as a fraudulent 
or unlawful appropriation of money or other property. 
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by a person in a fiduciary capacity, — as a servant, agent, 
trustee, bailee, etc., — ^to whom, in such capacity, it has 
been intrusted by the owner. 

Proof of the offence. — To establish embezzlement in 
general it is necessary to show — 1. That the accused 
was a servant or agent of the owner of the property, or 
maintained some fiduciary relation toward him; 3. That 
he received into Jiis possession money or other property 
of such owner; 3. That he received it by virtue of his 
employment or fiduciary relation; 4. That he fraudu- 
lently converted it to his own use. 

In the case of an officer or soldier of the Army charged 
with this offence, the fact of his fiduciary relation to the 
United States, as paymaster, quartermaster, commissary 
of subsistence, military storekeeper, or other disbursing 
officer, or as quartermaster sergeant, commissary ser- 
geant, hospital steward, etc., is not in general required 
to be proved by the exhibition of his formal commission, 
enlistment paper or appointment, but, if disputed, may 
be shown by the fact of his regularly acting and being 
recognized as such, by his own admissions of his status 
as such, by communications or orders addrefssed to him 
in such capacity, etc. 

The receipt and possession of the property will com- 
monly be shown by the j|,ccounts, returns, etc., of the 
accused, by the testimony of the officer or other person 
by whom the money or other property was transferred, 
delivered, or paid, by the testimony of the public de- 
positary, or by the open possession and use or disposi- 
tion, by th^ accused, of the property as property of the 
United States. 

The fact of the fraudulent conversion in embezzle- 
ment may be evidenced by the absconding of the ac- 
cused with public funds, or his desertion with articles of 
public property in his possession ; by a deliberate f alsifi- 
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cation, as where the party denies that he has ever received 
the money or property which has been in fact committed 
or paid to him ; by the rendering of a false return or 
account in which the receipt of the money alleged to 
have been embezzled is omitted to be ackiiowledged, or 
in which a fictitious balance is made to appear, or 
which is otherwise falsified or purposely misstated ; by 
a failure altogether to render an account required by 
statute, regulation or order; by the unauthorized sell- 
ing, giving, or otherwise disposing of public property to 
civilians or military persons; by the paying out of pub- 
lic funds to persons not entitled to receive the same; by 
a neglect to pay sums justly due to employees, contract- 
ors, or other public creditors, out of money furnished 
for the purpose, or to make any other required disburse- 
ment; by a neglect to honor proper requisitions for 
military stores, or a dealing of them out in short or 
insufficient quantities, notwithstanding that ample sup- 
plies have been provided by the government; by a fail- 
ure to turn over to a successor, on being relieved, the 
full amount of public property for which the officer is 
legally accountable; or by any other form of non-per- 
formance or mal-performance of the trust devolved upon 
the party. Further, a conversion may be presumable 
from an inability on the part of an officer to respond to 
the demand of an inspector general, or other proper au- 
thority, to make actual exhibit of or account for the 
moneys, stores, etc., for which he is shown by his returns 
or accounts to be responsible. It may also be presumed 
from an exhibit made of such moneys, effected by bor- 
rowing money from other officers or persons for the 
purpose of representing, for the moment, an amount of 
public funds which should be in possession but has in 
fact been illegally used and is in deficit. 
Defence, — Presumptive evidence, such as has been in- 
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dicated, may be met by the proof of facts going to rebut 
the inference that the property has been fraudulently 
converted. Thus it may be shown that the funds or 
stores were captured by the enemy, lost without fault on 
the part of the officer, or stolen or presumably stolen by 
a clerk, soldier or other person; or that a deficiency of 
supplies was caused by wastage or an accidental over- 



o issue. 



3 Special statutory embezzlements. — The statutes of the 
United States, viz. Sees. 5488, 5491, 5492 and 5496, 
R. S., have expressly declared that certain acts, when 
committed by disbursing officers, shall constitute em- 
bezzlements of public money and be punishable as such 
with fine and imprisonment. The acts specified are — 
the depositing, or withdrawing from deposit, of public 
moneys except as legally authorized; the failing to de- 
posit the same in the Treasury or with a public deposi- 
tary when required to do so by the proper superior; the 
loaning of the same without interest; the failing to 
render accounts for the same as provided by law; the 
transferring or applying the same for any purpose not 
prescribed by law; and the acceptance, or transmittal to 
the Treasury for allowance, of vouchers or receipts for 
money which has not in fact been paid. These acts, 
though in terms made the subject of trial and punish- 
ment by the United States civil tribunals, are, when 
committed by military disbursing officers, properly 
taken cognizance of by courts-martial under Art. 60, as 
being forms of the statutory offence of embezzlement 
expressly constituted and defined in the laws of the 
United States. As indicated by the General Orders, 
cases have not been unfrequent of officers tried and sen- 
tenced by court-martial for specific embezzlements of 
this class. 
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Rules of evidence in proof of these embezzlements. — 1. 
No specific intent required to he shown. — These statu- 
tory embezzlements are consummated by the mere com- 
mission of the act in which the embezzlement in any 
instance is defined to consist, without regard to the pur- 
pose or motive of the offender. It is the object of the 
statute law to insure, by every precaution suggested by 
experience, the safe keeping and proper disposition of 
the public moneys: it therefore makes the mere de- 
parture from the rules which it has established with this 
view an offence per se, independently of the circum- 
stances or the animus of the accused; these being left 
to affect only the measure of the punishment. It is 
accordingly no defence that the act was unaccompanied 
with a design to defraud the United States, or to con- 
vert the money to the party^s personal use; or that it 
was done innocently and in good faith but under a mis- 
take of judgment; or, where moneys have been illegally 
withdrawn or used, that the amount w^s restored to the 
proper depositary or otherwise made good before charges 
were preferred in the case. 

2. Demaiid and refusal, prima facie evidence of guilt. 
— The law, — in Sec. 5495, E.S., — further expressly lays 
down a rule of evidence to the effect that the refusal of 
any person, charged with the custody and disposition 
of public moneys, to pay any draft, order or warrant 
drawn upon him, by the proper accounting officer of the 
Treasury, for the public money in his hands, or to trans- 
fer or disburse any such money promptly, upon the 
requirement of an authorized officer, " shall be deemed, 
upon the trial of any indictment against such person for 
embezzlement, as presumptive evidence " of the commis- 
sion of the offence. Applying this rule to a military 
case, — proof of a formal demand upon an officer or sol- 
dier in charge of public funds, made by an authorized 



298 MILITARY LAW. 

superior, to pay over or account for the same, followed 
by his refusal, or, what is equivalent in law, neglect 
within a reasonable time, so to do, would be evidence 
per 86 of embezzlement. Such evidence being produced, 
the prosecution would not be required to show what 
had become of the funds, but the burden would be 
thrown upon the accused to establish that his disposi- 
tion of the same ha^ been in accordance with law. 

Misappropriation — Misapplication — Wrongful dispo- 
sition. — These forms of offence, also made punishable 
in the Paragraph of the Article under consideration, are 
not specifically defined therein, nor are they materially 
distinguished in practice. Strictly, misappropriation 
iii2i,j be defined as consisting in the appropriation of the 
ownership of public property where the same is not in- 
trusted to the party in a fiduciary capacity and the act 
therefore falls short of constituting an embezzlement; 
misapplication as being an appropriation not of the 
ownership of such property but of its use; wrongful dis- 
position as including any appropriation or application of 
such property not embraced within the other design 
nations. These distinctions, however, are not carefully 
observed in military pleadings, where indeed the same 
act is not unfrequently found described by two or more 
of these terms, expressed disjunctively, in a charge under 
this Article. 

Extent of liability to prosecution under the Article. — 
The concluding provision of the Article, by which the 
jurisdiction of courts-martial over offenders is continued 
until after their separation, by discharge or dismissal, 
from the military service, is of doubtful constitution- 
ality, in that it subjects civilians to military arrest, trial 
and punishment. The Article, which is a part of an 
Act of Congress of March, 1863, was probably, as a whole 
or at least as to this provision, enacted with a special 
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view to the then existing war. The liability in question 
has been since rarely attempted to be enforced. 

c^ XV. The Sixty-first Article. 

> [Conduct unbecoming an officer and a gentleman.] 

Art. 61. Ani/ officer who is convicted of conduct un- 
hecommg an officer and a gentleman shall be dismissed 
from the service, 

Constructio7i of the Article. — In order to determine 
what is "conduct unbecoming an officer and a gentle- 
man/^ it will be desirable first to define the two terms 
" unbecoming ^^ and " gentleman.^^ The term tcnbecovi' 
ing, as here employed, is to be understood as meaning 
not merely inappropriate or unsuitable, as being opposed 
to good taste or propriety, or not consonant with usage, 
but morally unbefitting and unworthy. The term gen- 
tlenian is used, not simply to designate a person of edu- 
cation, refinement and good breeding, but to indicate 
such a gentleman as an officer of the army is expected 
to be, viz,, a man of honor; that is to say, a man of a 
high sense ot justice, of an elevated standard of morals 
and manners, and of a corresponding general deport- 
ment. 

The misconduct contemplated. — These terms being 
settled, it is next to be observed that the conduct had 
in view by the Article may not consist in conduct 
unbecoming an officer only, or in conduct unbecoming a 
gentleman only, but must in every case be unbecoming 
the accused in both these characters at once. The act 
charged must thus have a double significance and effect. 
It must offend so seriously against law. Justice, morality 
or decorum as to expose to disgrace, socially or as a man, 
the offender, and at the same time must be of such a 
nature or committed under such circumstances as to 
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bring dishonor or disrepute upon the military profession 
which he represents. 

It is to be observed that while the act charged will 
more usually have been committed in a military capac- 
ity, or have grown out of some military status or 
relation, it is by no means essential that this should have 
been its history. It may equally well have originated in 
some private transaction of the party (as a member of 
civil society or as a man of business), which, while 
impeaching his personal honor, has involved such notori- 
ety or publicity, or led to such just complaint to superior 
military authority, as to have seriously compromised his 
character and position as an officer of the Army and 
brought scandal or reproach upon the service.* But a 
charge founded upon a purely private transaction of an 
officer of the army is not favored in military law, and 
unless clearly of the above character should not be 
entertained. 

The quality, indeed, of the conduct intended to be 
stigmatized by this provision of the code is, in general 
terms, indicated by the fact that a conviction of the 
same must necessarily entail the penalty of dismissal. 
The Article in the fewest words declares that a member 
of the Army who misconducts himself as described is 
unworthy to abide in the military service of the United 
States. The fitness therefore of the accused to hold a 
commission in the Army, as discovered by the nature of 
the behavior complained of, or rather his worthiness, 
morally, to remain in it after and in view of such 
behavior, is perhaps the most reliable test of his amena- 
bility to trial and punishment under this Article. 

Oeiieral definitioii, — " Conduct unbecoming an officer 
and a gentleman '^ may thus be defined to be : Action 

* See Smith v. Whitney, 116 U. S., 185. 
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or behavior in an oflBcial capacity, which, in dishonoring 
or otherwise disgracing the individual as an officer, seri- 
ously compromises his character and standing as a 
gentleman; Or action or behavior in an unofficial or 
private capacity, which, in dishonoring or disgracing the 
individual personally as a gentleman, seriously compro- 
mises his position as an officer and exhibits him as 
morally unworthy to remain a member of the honorable 
profession of arms. 

Instances of offences charged under the Article. — The 
definition above given is best illustrated by a reference 
to some of the principal offences which, in practice, as 
indicated by the cases published in General Orders, 
have been charged and prosecuted under this Article. 
These are as follows : — Making a false official report or 
statement to a superior officer; Making false official 
statements or representations to an inferior officer; 
Calumniating or defaming another officer, or behaving 
toward him in a grossly insulting manner; Writing or 
publishing false or libellous matter in regard to another 
officer; Knowingly preferring false charges or accusa- 
tions; Giving false testimony as a witness before a court- 
martial or board ; Attempting to suborn testimony to be 
given before a court-martial; Breach of trust, official, 
semi-official, or personal, or other fraudulent or corrupt 
conduct; Dishonorable neglect to discharge pecuniary 
obligations; Duplication of pay accounts; Drunkenness 
of a gross character in public, or in the presence of mili- 
tary inferiors; Drunkenness or indulgence in intoxi- 
cating liquor after a formal pledge on honor given to a 
commanding officer to abstain therefrom ; Cruel punish- 
ment, or other violent and oppressive treatment, of 
soldiers; Demeaning of himself with military inferiors; 
Offending against good morals, in violation of the local 
law, or of public decency or propriety. 
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XVI. The Sixtt-secokd Aeticle. 

? ^ [Conduct to the prejudice of good order and military 
^ discipline.] 

Art. 62. All crimes not capital, and all disorders and 
neglects f which officers and soldiers may he guilty of, to 
the prejudice of good order and military discipline, 
though not mentioned in the foregoing articles of war, 
are to he taken cognizance of hy a general, or a regimen- 
tal, garrison, or field-officer's court-martial, according 
to the nature and degree of the offence, and punished at 
the discretion of such court. 

General purpose and use. — The evident purpose of this 
Article, which, derived from the British military law, 
has formed part of our code since 1775, is to provide 
for the trial and punishment of any and all military 
offences not expressly made cognizable by courts-martial 
in the other and more specific Articles, and thus to pre- 
vent the possibility of a failure of justice in the Army. 
• In practice, the greater number of the charges that are 
preferred against soldiers, and a large proportion of 
those preferred against officers, are based upon this, the 
" general '^ Article of the code. Wherever the offence 
committed is one not certainly, or fully, designated or 
described in some other particular Article, or where, 
though so designated, no punishment is assigned for its 
commission, or where it is doubtful under which of two 
or more Articles the offender should be prosecuted, re- 
course is had to this comprehensive and serviceable pro- 
vision as the authority and foundation for the charges 
and proceedings. 

The offences made punishahle. — The Article makes 
cognizable by court-martial : 1st. Civil crimes not capital, 
i.e, not made punishable with death by the common law 
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or by a statute of the United States applicable to the 
case; 2(1. Neglects of duty, including evasions of, and 
failures to fully or properly perform dilty; 3d. Disorders, 
ix. acts of insubordination, violence, immorality, or 
drunken conduct, or other serious irregularity, not pun- 
ishable under any other Article — Provided the same 
{i, e, crimes as well as neglects and disorders) are such as 
to be prejudicial to good order and military discipline. 
The term " good order " refers mainly to the order of 
the service, though, in cases of some crimes or of disor- 
ders amounting to breaches of the peace, it may be 
deemed to include also the order of the civil community. 
If the prime, the neglect, or the disorder, however grave 
it may be, is not one prejudicial to good order and mili- 
tary discipline, it is not chargeable under this Article. 
By " to the prejudice of " is meant to the detriment or 
depreciation of; and the prejudice must be near and 
direct, not merely indirect or remote. It is less difficult 
to determine whether the act is prejudicial to military 
order and discipline in the case of a neglect or disorder 
than in the case of a crime. On the one hand, such 
crimes as theft from or robbery of an officer, soldier, 
post trader, or camp-follower; forgery of the name of 
an officer; and manslaughter, assault with intent to kill, 
mayhem, or battery, committed upon a military person; 
inasmuch as they directly affect military relations and 
prejudice military discipline, may properly be — as they 
frequently have been — the subject of charges under the 
present Article. On the other hand, where such crimes 
are committed upon or against civilians, and not at or 
near a military camp or post, or in breach or violation 
of a military duty or order, they are not in general to be 
regarded as within the description of the Article, but 
are to be treated as civil rather than military offences. 
Crimes against civilians, however, will not unf requently 
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prejudice more or l?ss directly the discipline of a com- 
mand, and the question whether, in any case, such a 
crime may properly be brought to trial by court-martial 
as a military offence under this Article, or should be 
disposed of as cognizable only by a civil tribunal, is 
one which may in general best be left to the department 
(or other) commander to determine. 

Instances of neglects and disorders charged under this 
Article. — ^Among the principal of these, as published in 
General Orders, may be cited the following illustrations: 
In cases of officers. — Absence without leave; Neglect to 
observe post orders; Insubordinate conduct not properly 
chargeable under Art. 20 or 21; Neglect to attend drills 
or other regular exercises; Failure to maintain discipline 
within the command ; Failure to bring offending inferiors 
to punishment; Allowing illegal or irregular practices 
to grow up within a command; Abuses of authority 
over soldiers; Arbitrary treatment of camp-followers; 
Employment of soldiers for personal or other improper 
uses; Neglect of public animals in his charge; In- 
efficiency in service against Indians; Taking part in 
meetings convened for the purpose of expressing disap- 
probation of the orders or acts of superiors; Publica- 
tions in newspapers, pamphlets, etc., of strictures upon 
the acts of superior or other officers; Interference with 
or disrespect toward a sentinel; Neglecting the sick by a 
surgeon; As a member of a court-martial, disclosing pro- 
ceedings had in secret session; Contempt of court, where 
not punished summarily under Art. 86; Violations of 
special paragraphs of the Army Regulations — as of Par. 
57, in failing to report address when on leave of absence ; 
of Par. 850, in addressing application direct to the Secre- 
tary of War instead of through proper military channels; 
of Pars. 993 and 994, in arresting and confining in the 
guard-house a medical officer for a trivial offence : of 
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Par. 743, in gambling as a diebursing officer; of Par. 
744, in being, as a quartermaster, interested with civilians 
in a sale to the United States of quartermaster stores; 
of Par. 1440, in transferring a pay account before the 
pay was due; also Violation of the recruiting regulations 
(Art. LXXI, A. R.) in making improper enlistments. 

In cases of soldiers. — Special neglects or violations of 
duty on guard, as — Omission to challenge in time of 
war. Bringing whiskey into guard-house. Improperly 
relieving sentinels by non-commissioned officer of the 
guard, and Allowing a prisoner to escape either from 
guard-house or from special custody; Escape while in 
confinement under arrest or under sentence; Straggling 
on the march; Malingering; Careless or wanton dis- 
charge of fire-arms so as to endanger man or animal; 
Injurious use or treatment of a public animal; Failing 
to appear or appearing drunk before a court-martial^ 
as an accused or a witness; Refusing to testify; Be- 
having contumaciously to the court; Giving false testi- 
mony; Falsely personating and acting as an officer; 
Misconduct on target practice; Gambling With privates 
or allowing gambling by them in quarters, by a non-com- 
missioned officer; Assuming to be and acting as a non- 
commissioned officer, by a private; Failure by a hospital 
steward to put up prescriptions correctly; Any attempt , 
not consummated, to commit a military offence or crime 
cognizable by court-martial; Any insubordinate, drunk- 
en, or "disorderly conduct, resistance to arrest, violence 
toward a non-commissioned officer or soldier, breach of 
standing orders, non-performance or evasion of duty, 
etc., committed in camp, garrison, etc., and not specifi- 
cally made punishable in some other Article of War; 
And, now, fraudulent enlistment, as provided in the 
Act of July 27, 1892, 
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Also all acts (not classed as " crimes," or made pun- 
ishable in previous Articles), such as in a case of an 
officer would be within the description of Art. 61 ; as for 
example — Falsifying morning report- book, company 
clothing-book, muster-rolls, etc., by a non-commissioned 
officer or company clerk; Forging the name of an officer 
to a pass or furlough, order on the trader, ration return, 
etc. ; Embezzlement of private property, or other misap- 
propriation or fraud not included in Art. 60; Making 
false statements to a superior; Borrowing money of an- 
other soldier and not returning the same for an unrea- 
sonable time; Improper conduct to a laundress or other 
female employee or camp-follower. 

XVII. CONCLUDIKG PROVISION" OF THE CODE — SeC. 

1343, E. S. [Trial and Punishment of Spies.] 

All persons wlio in time of war or of rebellion against 
the supreme authority of the United States shall be 
found Inrking or acting as sj)ies, in or about any of the 
fortifications y posts, quarters, or encampments of any of 
the ar7nies of the United States^ or elsewhere, shall be 
triable by a general court-^martial, or by a military com- 
mission, and shall on conviction thereof suffer death. 

Definition of spy — Nature and proof of the offence. — 
A spy is a person who, without authority and secretly, 
collects or attempts to collect material information 
within the lines of one of the hostile armies, with the 
design of imparting it to the other. The information is 
commonly such as relates to the numbers or resources 
of the enemy, the state of his defences, the positions of 
his forces, their proposed movements or operations and 
the like. It is not necessary that the person should 
succeed in communicating or even obtaining the de- 
sired information or any information, pro^rided he 
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" lurks " or stealthily " acts '^ with intent to ohtain it. It 
is the clandestine and treacherous character of his pro- 
ceeding which constitutes the gist of the oifence of the 
spy. The concealment is in general contrived by his dis- 
guising himself by a change of dress, by coloring the hair, 
removing the beard or wearing a false one, assuming a 
false name, etc. ; as also by false representations, by per- 
sonating another individual, or by any other false pre- 
tence or form of deception. During the recent war the 
majority of the persons tried and convicted as spies were 
officers or soldiers of the enemy's army, who in penetrat- 
ing our lines had abandoned their proper uniform for 
the dress of a civilian; and it was held that such an 
officer or soldier, discovered thus disguised, was in gen- 
eral to be treated not as a prisoner of war, but as being 
prima \facie a spy. This presumption, however, might, 
it was ruled, be rebutted by evidence that the party had 
come within the lines for a comparatively innocent pur- 
pose — as to visit his family; or having been detained 
within the lines by being separated from his regiment, 
etc., on a retreat, had changed his dress merely to facili- 
tate a return to the other side. In such a case indeed 
the dearest proof would properly be required before ac- 
cepting the, defence. 

Besides the lurking within the hostile lines, being in 
disguise, making false representations, etc., a most sig- 
nificant circumstance going to fix upon the suspected 
person the animus of the spy, is the destruction or at- 
tempted destruction by him, upon being detected, of 
letters, dispatches, or other writings in his possession 
containing information for the enemy. Another suspic- 
ious circumstance is an attempt to bribe the arresting 
party to allow him to proceed. This was a feature in 
the case of Andre, who also bore important papers con- 
cealed on. his person. 
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While the spy wUl in general have insinuated himself 
within the lines of his enemy without the knowledge or 
authority of the latter, it is not essential that his origi- 
nal entering of the lines should have been unauthorized. 
Thus he may be a citizen or even a soldier of the nation 
or people against whom he offends, and so at the time 
of his offence legally within their territory. So, one 
who being legally admitted under a flag of truce, abuses 
his privilege by secretly collecting facts for the use of 
the enemy, renders himself liable to the punishment of 
the spy. Such was the situation in the case of Andr6, 
who, moreover, held a passport from Arnold. But this 
could afford him no protection, since, having been fur- 
nished him by one who was in criminal complicity with 
him, it was null and void as a safe-conduct. 
^ Mere observation of the enemy not this offeUce, — It 
need scarcely be added that the mere observing of the 
enemy with a view to gain intelligence of his move- 
ments does not constitute the offence in question, for 
this may be done, and in active service is constantly 
done, as a legitimate act of war. As remarked in the 
English " Manual of Military Law,^' " An officer in uni- 
form, however nearly he approaches to the enemy, or 
however closely he observes his motions, is not a spy, 
and if taken must be treated as a prisoner of war.^' Ob- 
serving the enemy from a balloon is no more criminal 
than any other form of reconnoissance. 

Offenders who are not spies, — The nature of the crime 
of the spy may be further illustrated by indicating cer- 
tain classes who, though guilty of a violation of the' 
laws of war, are not chargeable as spies. Thus one who 
passes the lines T^ithout authority as a mere letter car- 
rier is not a spy; nor is one who merely violates the 
rule of non-intercourse by trading with the enemy, or 
who simply gives intelligence to the enemy in violation 
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of Art. 46. And so one who comes secretly within the 
lines with a view to the destruction of property, killing 
of persons, robbery, and the like, is not as such a spy. 
Further, a person who passes through the lines as a 
bearer of dispatches from one post or force of the 
enemy to another is as such not to be treated as a spy 
but to be held as a prisoner of war. 

Jurisdiction of the offence — Special principles. — A 
spy, if tried at all, can be tried only by a military tribu- 
nal. Thus our statute declares that his offence " shall 
be triable by a general court-martial, or by a military 
commission/^ This jurisdiction, however, does not pre- 
clude military commanders from proceeding summarily 
against spies, by having them shot without trial if the 
facts of the offence and the circumstances of the emer- 
gency are such as to warrant it. 

A military court, in passing upon a case of an alleged 
spy, is to be governed not only by the ordinary rules of 
evidence but by the principles established by the usages 
of war as recognized in the law of nations. Of the latter 
there are two jurisdictional principles peculiarly applic- 
able to cases of spies, to wit : 1. A spy, to be triable and 
punishable as such, must be taken in flagrante delicto, 
or rather before he succeeds in getting through the 
lines and returning to the territory or army of his own 
nation or people. If he thus makes good his return 
without being arrested, the jurisdiction for his offence 
does not attach but lapses, and if, subsequently to such 
return, he is taken prisoner in battle or otherwise cap- 
tured, he is not liable to trial or punishment for the 
original offence. 2. Further, a spy, to be punished as 
such, must be brought to trial and convicted during 
the existence, i.e., before the end of, the war. But, as 
will be noticed in Part II, this principle is not peculiar 
to the case of the spy alone, but applies to other cases 
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of persons offending in time of war against the laws of 
war. 

Punishment — By the law of nations the crime of the 
spy is punishable with death, and by our statute this 
penalty is made mandatory upon conviction. Such pen- 
alty — ^the law not specifying the form — ^may be executed 
either by shooting or hanging. The sentence "to be 
shot " was in a few instances imposed during the late war; 
but, in the great majority of cases, the form of death by 
hanging, as the more ignominious and severe, was ad- 
judged. The extreme penalty is not assigned to this 
offence because of any peculiar depravity attaching to the 
act. The employment of spies is not unfrequently re- 
sorted to by military commanders; and the spy himself, 
where he volunteers (for he cannot be ordered) to act 
from a patriotic motive or courageous spirit, and not 
merely in view of a special reward, is worthy of high 
honor as one who exposes himself to imminent danger 
for the public good. The offence of spies is punished 
with death, because, on account of the secrecy and fraud 
by means of which it is consummated, it may expose an 
army, without warning, to the gravest peril; and, as 
Vattel observes, "puisque Von n^ a gueres cV autre moyen 
de se garantir du mal quHU petivent faire" 

OTHER ARTICLES OF WAR. 

Of the other Articles comprised in our Code, the 
following (with their subjects) are the most import- 
ant: Arts. 2 and 3 (Enlistment of soldiers); Art. 4 
(Discharge of soldiers) ; Art. 8 (False returns by com- 
manding officers); Art. 9 (Disposition of public stores 
taken from enemies); Arts. 15, 16 and 17 (Liabil- 
ity of officers and soldiers for loss, etc., of military 
stores and other public property); Art. 19 (Using 
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disrespectful language toward the President, Congress, 
etc.) ; Art. 41 (Occasioning false alarms in camp, etc., by 
an officer); Art. 44 (Unauthorized communication of 
watchword, etc.); Art. 99 (Prohibition of dismissal of 
officers tn time of peace, by executive order, or otherwise 
than in pursuance of sentence of court-martial); Art. 
122 (Priority of right of command, when different de- 
tachments, etc., meet in service) ; Art. 123 (Assimilation 
of volunteer officers, serving in the Army, to regular offi- 
cers, as to rank, duties and rights) ; Art. 124 (Inferiority 
of relative rank of militia officers, when serving in con- 
nection with regular or volunteer officers of the same 
grade) ; Arts. 125, 126 and 127 (Care and disposition of 
effects of deceased officers and soldiers). 

These Articles, with all others not herein considered, 
will be found discussed in the main work of which this 
is an abridgment. 
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THE LAW OP WAB. 
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/ The subject defined and divided.— Except 

as declared in a few of the Articles of War relating to 
offences committed in time of war, and as recognized in 
a few legislative provisions, the Law of War, as exercised 
in this country, is not an enacted code, but consists 
mainly of certain usages and principles derived from the 
law of nations, supplemented by regulations and orders 
of the military power. Finding its original. authority in 
the war powers of Congress and of the Executive, and 
thus constitutional in its source, the law of war may, in its 
exercise, substantially supersede for the time the Consti- 
tution and laws of the land. But with the termination 
of the war or like exigency this law also ceases to be 
operative, and the municipal law resumes its sway. 

Without entering upon discussions of questions which 
pertain to works on International Law, the present sub- 
ject will be here considered principally with reference to 
the exercise of military authority and jurisdiction under 
the laws of war, as illustrated by the practice of our wars 
and especially that of the late civil war. 

The subject will be divided as follows: 

I. The law of war as aif ecting the rights of our own 
people. 
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II. The law of war as affecting intercourse between 
enemies in general. 

III. The law of war as specially applicable to enemies 
in arms. 

IV. The status of Military Government, and the laws 
of war thereto pertaining. 

V. The status of Martial Law, and the laws of war 
applicable thereto. 

VI. Trial and punishment of offences under the law 
of war — ^the Military Commission. 

r' I. The law of war as affecting: the rights 
of our own people — Talcing or destruction of pri- 
vate property, — Whether and to what extent our armies, 
in the course of their military operations in time of war, 
may take or destroy the private property of our own 
people {Le. of persons not enemies or hostile), is a ques- 
tion of necessity. Where there exists an urgent necessity 
or an immediate danger, the commander may be war- 
ranted in forcibly appropriating, for the use of his army, 
supplies, material, buildings, animals, vehicles, etc., re- 
quired for its subsistence, shelter, transportation, etc., or 
for its defence against the enemy, or in seizing or de- 
stroying such or other property to prevent its falling 
into the hands of the enemy or being availed of by him 
for attack or defence. The circumstances, however, must 
be most urgent; the exigency immediate, not contingent 
or remote. Otherwise the taking or destruction is not a 
legitimate act of war, is not justified by the laws of war, 
and the commander giving the order and those acting 
under him are trespassers, and it is they, and not the 
United States, who are liable in damages to the injured 
party. The leading case on this subject in our law is that 
of Harmony r. Mitchell,* in which judgment was given 

* 1 Blatcliford, 549 ; 13 Howard, 115. 
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against Lieut. Col. D. D. Mitchell, of Col. Doniphan's 
command, on account of the appropriation, in 1847, 
during the war with Mexico, of horses, mules, wagons and 
goods belonging to the plaintiff, a trader and citizen of 
the United States, at a time when such property, though 
important for facilitating the operations of the army, 
was not necessary for its use, and was not in danger of 
falling into the hands of the enemy then more than two 
hundred miles distant and not advancing. The rule 
here laid down has been observed in repeated subsequent 
adjudications, especially in suits arising out of the late 
war. In some of these cases damages were awarded 
against the ofl&cers exercising the authority, but in the 
majority the taking, etc., was held warranted by the cir- 
cumstances of the exigency. 

As to the liability of the Government in such cases, 
the authorities distinguish between instances of private 
property destroyed in the legitimate prosecution of the 
w^r, and instances of such property taken as supplies for 
the use of the army and used by it; recognizing gener- 
ally such a liability in the latter but not in the former 
class of cases. 

Arrest or constraint of persons. — This subject, so far 
as affected by the laws of war, belongs properly to the 
special titles of Military Government or Martial Law, yet 
to be considered. 

c" y II. The law of war as affecting inter- 
course between enemies in general — Rule of 
non-intercourse, — The principle here to be noticed is 
simply that of the absolute non-intercourse of enemies 
in war. As frequently reiterated in the rulings of the 
U. S. Supreme Court, not merely the military forces, 
but all the inhabitants of the one belligerent nation or 
district, become, upon the initiation of a foreign or civil 
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war, the enemies, legally, of those of the other, and all in- 
tercourse between them is terminated and interdicted. In 
special cases — ^by the authority, in our wars, of legisla- 
tion of Congress, or perhaps, in the absence of legislation, 
of a license from the President as Commander-in-chief — 
certain trade or communication may be permitted, but 
such permits are exceptions and are to be strictly con- 
strued. The rule is that, pending the war, all domestic, 
social, and business relations are forcibly severed; all 
interchange, however personal and intrinsically harmless, 
is forbidden; no new contracts or engagements can be 
entered into; existing partnerships and joint under- 
takings are dissolved, and existing pecuniary obligations 
are suspended. 

Enforcement and violation of the rule, — The drawing 
of strict army lines, the patrolling, with troops or armed 
vessels, of the territory, rivers, etc., intervening between 
the belligerents, and the establishment of military posts 
upon main routes of travel, and of blockades of impor- 
tant ports, while measures defensive and offensive as 
against the hostile forces, are also eflScient means for the 
enforcement of this rule of non-intercourse. Infractions 
of this rule, by selling to, buying from, or contracting 
with enemies, furnishing them with supplies, corres- 
ponding, mail carrying, passing the lines without author- 
ity, etc., are violations of the laws of war, more or less 
grave in proportion as they render material aid or infor- 
mation to the enemy or attempt to do so, and, as will 
hereafter be illustrated, are among the most frequent of 
the offences tried and punished by military commission. 

j^ III. The law of war as specially appli- 
cable to enemies in arms — Rights and obligations 
of toarfare in general. — While the laws and usages of 
civilized warfare, which constitute the main code of 
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restraint and government as between opposing armies, 
* authorize the killing or disabling of members of the one 
army by those of the other, in battle or hostile opera- 
tions, by the ordinary and approved weapons; the cap- 
ture and holding or paroling of individuals of the ene- 
my's forces as prisoners of war; the practising of strata- 
gems and deceptions which do not involve treachery or 
perfidy; the seizure of enemy's property in general; and 
the destruction of such property when necessary for the 
due prosecution of hostilities — the same laws and usages 
also impose obligations correlative to these rights or in- 
cident to their exercise, a violation or disregard of which 
may constitute a capital or otherwise grave offence. 

Illegal warfare — Killing, etc., of non'Combata7its, — It 
is forbidden by the usages of civilized nations to take the 
lives of, or commit violence against, non-combatants and 
private individuals not in arms, including women and 
children and the sick. Such classes, so long as peaceably 
conducting themselves, are entitled to protection, and 
soldiers or others who may violate their rights of person 
or property are guilty of a most serious offence against the 
laws of war. A similar rule of protection applies to per- 
sons voluntarily surrendering themselves as prisoners. 
^ /^ Right of capture of property. — By the strict law of 
war, the army of one belligerent may seize and appro- 
])riate not only the public property of the other belliger- 
ent, but also the private property of individual enemies. 
This right, however, has been qualified in its exercise by 
• the modern law of nations, and private property is in 
general regarded as properly exempt from seizure except 
where appropriate for military use or of a hostile char- 
acter. Thus the species of private property which was 
mainly the subject of capture in the late civil war was 
cotton, which, constituting as it did the main resource 
of the enemy for the Drosecution of the war, was held to 
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be clearly hostile property — " as much so as the military 
supplies and munitions of war it was used to obtain/' 

But all the captures recognized as legitimate in our 
law and practice have been captures for and by the 
authority of the United States. No taking for private 
use or gain has been allowed^ but such taking has been 
regarded as a grave military offence in violation of the 
42d or other Article of War. The spoil or booty some- 
times permitted to European armies, of property seized 
on the battle-field or at the storming of a fortified place, 
would not be recognized as legal in our law. 

The subject of the exacting of money or other private 
property of enemies, by way of contribution to the sup- 
port of the government or army, or of indemnity to in- 
dividuals, will be more appropriately considered under 
the Title of Military Government. 

Destruction of property of the enemy. — This may al- 
ways be resorted to by a commander where rendered 
necessary or desirable for the successful prosecution of 
legitimate hostile operations, but not in general other- 
wise. The usages of civilized nations not only exempt 
public institutions of a civil character such as State 
houses, court houses, churches, asylums, colleges, 
museums, and the like from the operations of war, but 
forbid any wanton or malicious destruction of property, 
public or private. The burning of isolated private 
dwellings or buildings may, in exceptional cases, be ex- 
cused by an emergency of war; but the firing of a town 
or village, unless accidentally caused by its being in- 
volved in an engagement, etc., is an act of inexcusable 
vandalism and a grave crime in viol3.tion of the laws of 
war. Such, for example, has been declared to be the 
burning of a portion of Washington, including the Cap- 
itol and President's House, by the British forces in 1814. 
vV Guerilla warfare. — The unlawful taking of life or 
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property in our wars has, in the majority of cases, been 
the act of armed enemies, not commissioned, enlisted, or 
duly employed in the military service of the enemy, but 
acting independently — singly or in bands — and usually 
within districts of the enemy^s country, occupied or in- 
vaded by our armies, or in contiguous portions of our 
own territory. Such parties, in the killing, wounding, 
robbery, etc., of peaceable citizens or of soldiers, or the 
seizure, burning, or otherwise destroying of private 
property, or of munitions of war, means of transporta- 
tion, etc., of our Army, are, whether actuated by hostil- 
ity, revenge, or a desire of personal profit, in general to 
be regarded as criminals and outlaws, not within the 
protection of the rights of war, or entitled, upon capture, 
to be treated as prisoners of war, but liable to be shot, 
imprisoned, or banished, either summarily where their 
guilt is clear or upon trial and conviction by military 
commission. Numerous instances of trials, for " viola- 
tion of the laws of war,^' of offenders of this description, 
termed guerilleros in the war with Mexico, and " guerilla- 
marauders '^ in Art. 105, but principally known during 
the late civil war as guerillas, are contained in the Gen- 
eral Orders especially of the latter period. 

Use of illegitimate weapons or means, — ^An illegitimate 
weapon of war would be one which, in disabling or caus- 
ing death, inflicted an exceptional and wholly unnecessary 
amount of suffering or injury, and the deliberate use of 
such a weapon would properly be treated as a violation 
of the laws of war. Thus the use of copper balls, and 
of explosive bullets, has, at different times, been con- 
demned in our wars as wanton and illegitimate. So the 
employment of an insidious means which cannot be 
guarded against, as poison in the infecting of wells, food, 
etc., is universally denounced by the authorities as 
wholly interdicted by the usages of civilized belligerents. 
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Stratagem and deception. — Though it is permitted to 
surprise and prevail over the enemy by feints, pretended 
retreats or other movements, false signals, fictitious de- 
spatches allowed to be discovered or intercepted, and 
the like, a resort to secret and treacherous means, which 
cannot be guarded against by ordinary vigilance, is not 
permitted by the law of war. Thus it is held not to be 
a lawful ruse de guerre to deceive an enemy by being 
disguised in the uniform of his army; and soldiers cap- 
tured, when so disguised, within the lines of the opposing 
forces, are not entitled to quarter but may be shot with- 
out trial, or, if tried, be sentenced to death in the same 
manner as spies. The offence of the spy, heretofore 
considered, is itself a marked instance of a prohibited 
act of this class. 
^^ Secretly entering the lines, — Similar to, though less 
grave than the violation of the laws of war committed 
by the spy, is that committed by officers, soldiers, or 
agents of an enemy in coming secretly within the lines 
of, or into country occupied and held by, a hostile 
force for any unauthorized purpose, as, for example, for 
the purpose of recruiting for their army, obtaining horses 
or supplies for the same, holding unlawful communica- 
tion, etc., — a class of offences of which instances were not 
unfrequent in the border States during the late war. 

Abuse of a flag of truce, — A bearer of a flag of truce 
who employs the same for an illegitimate purpose, as for 
the purpose of observing the enemy^s position, num- 
bers, etc. ; or who, having been halted with his flag out- 
side the lines, obtains access within them by making 
false representations; or, when admitted within the 
lines, abuses his privilege by false statements, secret 
communications, taking notes, etc., is liable to be ar- 
rested and tried under the laws of war, or, in a clear 
case, to be shot without trial* 
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Violation of a truce. — This offence may consist in an 
act in contravention of the terms of the truce as agreed 
upon, or in an act wholly inconsistent with the truce 
status. Thus in the Mexican war (1847), a violation of 
the laws of war was, as claimed by General Scott, com- 
mitted by Gen. Santa Anna, in his strengthening the 
defences of the city of Mexico, during an armistice and 
in disregard of one of its expressed conditions. 

A gross instance of a breach of the laws of war would 
be the taking advantage of a temporary truce between 
the armies to seize or kill individuals of the enemy or 
surprise his forces by an attack. Of this class was the 
offence of the Modoc Indians, who during a truce and 
conference between their tribe and our army in the 
course of hostilities in northern California, in April, 
1873, took the lives of Brig. Gen. Canby and Rev. E. 
Thomas, a " peace commissioner.'' Of this crime Atty. 
Gen. Williams observes : " All fhe laws and customs of 
civilized warfare may not be applicable to an armed 
conflict with the Indian tribes upon our Western fron- 
tiers, but the circumstances attending the assassination 
of Canby and Thomas are such as to make their murder 
as much a violation of the laws of savage as of civilized 
warfare, and the Indians concerned in it fully under- 
stood the baseness and treachery of their act.'' * 
^ ' ^ Improper treatment of prisoners of war, — The laws 
and usages of modern warfare require that prisoners of 
war shall be treated by the captor with humanity, shall 
be allowed to retain or be furnished with necessary and 
proper clothing, and shall receive the necessary subsist- 
ence, protection from the elements and care in illness. 
If a belligerent is without the means of subsisting his 
prisoners, he should release them on parole, or allow 

* 14 Opins. At. Gen., 249. 
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them to be subsisted by the other belligerent under a 
special arrangement. Prisoners of war are not subject 

to punishment as such^ and harsh measures employed 
toward them can in general be justified only when es- 
sential to prevent escape or repress violence or insubor- 
dination. Where a captive entitled to be treated as a 
prisoner of war is put to death, or where cruel or un- 
reasonably severe treatment of prisoners is practised or 
permitted by one belligerent, the other, so far as the 
usages of civilized warfare permit, may retaliate; and 
any individual officer resorting to or taking part in such 
act or treatment is guilty of a grave violation of the 
laws of war, for which, upon being himself captured, he 
may be brought to trial by military commission. 

Violation of parole by prisoner of war. — ^A breach of 
his parole by a paroled prisoner of war is a violation of 
the laws of war rendering him liable to the punishment 
of death. The offence, which was a rare one during 
the late war, was so frequent during the war with 
Mexico that offenders were publicly threatened with 
hanging by General Scott, and the signing of the parole 
was required to be accompanied by the taking of a 
religious oath. The engagement of a parole is usually 
to the effect that the prisoner will not serve actively 
in the field during the pending war unless duly ex- 
changed. He may in general, in the absence of specific 
stipulation to the contrary, legally perform "internal 
service such as recruiting or drilling recruits,^^ garri- 
soning posts not on the theatre of war, and — as it is 
declared in a General Order issued during the last war 
with Great Britain — " guarding stores and provisions of 
war in the interior," and " paying the troops and mak- 
ing purchases on account of the United States." In the 
official cartel, however, agreed upon between the United 
States and the Confederate StOites during the late war^ 
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it was, more strictly, prescribed that paroled prisoners 
should " not be permitted to take up arms again^ nor to 
serve as a military police or constabulary force in any 
fort, garrison, or field work held by either of the re- 
spective parties, nor as guards of prisons, depots or 
stores, nor to discharge any duty usually performed by 
soldiers,^^ or any " field duty,'' — until exchanged. Under 
this cartel it was held by the Attorney General that the 
United States government would not be authorized to 
employ paroled prisoners in repelling an invasion or 
suppressing an outbreak of hostile Indians. 

In the capitulation agreed upon between Gens. Grant 
and Lee, of April 9th, 1865, it was stipulated that each 
officer should give a parole under oath, for himself (and 
also for the men under his command, when a command- 
ing officer), that he (and they) would not thereafter 
serve in the armies of the Confederate States or in any 
military capacity whatever against the United States of 
America, or render aid to the enemies of the latter, until 
exchanged; and that prisoners, on being paroled, should 
be at liberty to return to their homes. 

/<^ IV. The status of Military Government, 
and the laws of war thereto pertaining— 

Military government defined. — By "military govern- 
ment^' is meant that dominion exercised in war by a 
belligerent power over territory of the enemy invaded 
and occupied by him and over the inhabitants thereof. 
To this form of rule the name of " martial law '* has 
sometimes been applied; but military government is 
distinguished from martial law (as the term is employed 
in this treatise), in that, while the former is exercised 
in war over the inhabitants of an enemy's country, the 
latter is exercised, in a public emergency (whether or 
not growing out of war), over our own fellow-citizens at 
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home. * Military government is further distinguished 
from martial law in that, unlike the latter, it requires 
no formal proclamation or declaration for its inaugura- 
tion, but exists simply as a consequence of conquest and 
occupation. 

Its general effect, — Military government is an exercise 
of sovereignty, and as such dominates the country 
which is its theatre in all the branches of municipal 
administration. The country must indeed be not merely 
occupied by the prevailing belligerent but firmly held, 
but when so held, his government, whether administered 
by officers of his army or by civilians appoiited for the 
purpose, is the legal government of and for all the in- 
habitants, native or foreign, wholly superseding the local 
law and civil authority except in so far as the same may 
be permitted by him to subsist. The municipal laws 
and ordinances may be left in force, or they may be, 
in whole or in part, suspended and others substituted 
in their stead— in the discretion of the governing au- 
thority. How such discretion shall be exercised will in 
general depend mainly upon the temper and conduct of 
the inhabitants and their officials, and upon the ability 
of the latter to preserve order and maintain justice. It 
may indeed happen that because of the incapacity of 
the local authorities to afford protection to the peaceable 
portion of the community, a strict military government 
may become a necessity. 

By whom exercised. — The efficient prosecution of hos- 
tilities in war being devolved upon the President as 
Commander-in-chief, it will become his right and duty 
(unless Congress otherwise provide) to exercise military 
government over such portion of the country of the 
enemy as may pass into the possession of his army by 
the right of conquest. In such government the Presi- 

* See Ex parte Milligan, 3 Wallace, 141. 
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dent represents the sovereignty of the nation, but as he 
cannot administer all the details, he delegates, expressly 
or impliedly, to the commanders of armies under him 
the requisite authority for the purpose. Thus author- 
ized these commanders may legally do whatever the 
President might himself do if personally present, and in 
their proceedings and orders are presumed to act by the 
President's direction or sanction. 

Magnitude of the poiuer — Its limitation. — The power 
of military government thus vested in ihe President or 
his military subordinates is a large and extraordinary 
one, being subject only to such conditions and restric- 
tions as the law of war may impose upon the scope of 
its exercise. As it is expressed by the Supreme Court 
— " There is no limit to the powers that may be exerted 
in such cases save those which are found in the laws and 
usages of war. . . . In such cases the laius of war take 
the place of the Constitution and laws of the United 
States as applied in time of peace," * 

Features of its exercise — Appointment of executive 
and judicial officials, — While the conquering belligerent 
may, if he see fit, abstain from changing the machinery 
of the civil government of the enemy's country, he may, 
on the other hand, find it necessary or expedient to 
appoint for the same competent civilian or military 
persons as commissioners, governors, mayors, sheriffs, 
secretaries of state, collectors of customs, etc., who, upon 
his nomination and under his orders, will legally super- 
sede the existing officials and so far administer the 
government. Thus, in 1847, pursuant to the orders of 
President Polk, a civil government, the legality of which 
was subsequently affirmed by the Supreme Court, was 
established by General Kearney, as commander of the 

* New Orleans v. The Steamship Company, 20 Wallace, 394. 
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forces, in Upper California, then in the possession of our 
Army^as a conquered Mexican province. This govern- 
ment consisted mainly of military officers appointed to 
act as civil officials, to wit: Col. R. B. Mason, 1st 
Dragoons, as Governor, 1st Lieut. H. W. Halleck, En- 
gineer Corps, as Secretary of State, Capt. J. L. Folsom, 
A. Q. M., as Collector of Customs, etc. Col. Mason was 
succeeded by Bvt. Brig. Gen. B. Riley, who continued 
military governor till Dec. 20, 1849, the date of the 
ratification and adoption of the first constitution of 
California. 

Similarly, in 1846, the same commander (Gen. Kear- 
ney) established a provisional government in New 
Mexico, a part of which was a " judicial system ^* con- 
sisting of a superior or appellate court, and circuit 
courts, whose jurisdiction was also specifically defined. 
This government also was held by the Supreme Court 
to have been a legally authorized institution, deposing 
and superseding, during the period of the occupation 
of the country as a conquered province, the pre-existing 
municipal government. 

More recent instances of Military Government were 
the appointments by the President of military governors 
and provisional governors for the insurrectionary States 
in 1862 and 1865, of provisional and provost courts by 
the President and military commanders throughout the 
South during the war, and of civil officials by the Dis- 
trict commanders during the Reconstruction period of 
1867-1870. The IT. S. Supreme Court has in several 
cases affirmed the legality of judgments for the recovery 
of debts of large amount, rendered in favor of indi- 
viduals and corporations by courts established under 
military government. 
^ Exaction of Contributions. — As a further feature of 
Military Government, the President, or commanding 



326 MILITARY LAW. 

officer representing him, is authorized by the laws and 
usages of war to exact pecuniary contributions from the 
inhabitants for the support of the government or army. 
" Contributions " so called are generally exacted from 
persons in the mass — as from communities, towns, etc. 
Thus, upon the conquest of Mexico in 1847, General 
Scott levied assessments in various amounts on the 
nineteen States of that Republic "for the support of 
the American military occupation,^^ of which was col- 
lected the sum of about $220,000. Previously, in March 
of the same year, at Monterey, General Taylor had made 
and enforced an assessment upon the inhabitants of 
Tamaulipas, New Leon, and Coahuila, by way of in- 
demnification for the pillage and destruction of his 
wagon trains. In two cases the Supreme Court has 
recognized as legal the imposition at Tampico and San 
Francisco in 1847 of duties on imports, a% "a mode 
of exacting contributions from the enemy to support 
our Army,'* and therefore a legitimate war measure or 
" weapon of war." In the recent war, contributions were 
sometimes assessed for the benefit of the poor, for hospital 
and sanitary purposes, and to indemnify persons who 
had been subjected to unusual suffering from lawless 
warfare or other incidents of the pending hostilities. 

Other feahires of Military Governme7it. — The com- 
mander may, further, resort, in his discretion, to such 
measures as police regulations, quarantine regulations, 
regulations of travel and transit, regulation of elec- 
tions, etc. He may also direct or modify, so far as ex- 
pedient, the course of public education; and may assume 
the control of publications by suppressing or suspending 
newspapers by which hostility is excited against his 
Government or its measures in the prosecution of the 
war, or information or encouragement is conveyed to 
the enemy. In an exigency, he may impress citizens 
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into the military service, or compel them to perform 
labor for the common defence or other public purpose. 
He may restrain by confinement, and in extreme cases 
summarily punish, persons guilty of violations of the 
laws of war, hostile demonstrations, or public disorders. 
In the great majority, however, of such cases he will 
cause the offenders to be brought to trial by military 
commission. 

^^V. The status of Martial Law, and the 
laws of war applicable thereto— Martial law 

defined. — The term " martial law ^^ has been looselj em- 
ployed as a general designation for any kind of military 
control. It has been, and sometimes still is, confounded 
with military law proper or the code of the soldier; 
and, as heretofore remarked, has been used as the name 
or description of the military government already defined 
as the dominion exercised over the inhabitants of an 
enemy's country upon its conquest and occupation. 
Properly, however (or as interpreted in this work), 
martial law is defined as military rule exercised by the 
United States (or a State) over its own citizens (not 
being enemies) in an emergency justifying it. It thus 
differs from " military government " in the field of its 
exercise and the class of persons to which it is applied. 
The occasion for martial law will more commonly arise 
during a state of war. It may, however, be resorted to 
at a time of insurrection, rebellion, riot, or other emer- 
gency, when there is present or imminent a public dan- 
ger which ordinary means are incompetent to avert, and 
a due consideration for the public safety demands its 
exercise. 

How inaugurated. — Martial law, involving as it may 
a considerable restriction of the rights and privileges of 
a citizen, is properly and customarily inaugurated by 
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a formal proclamation of the President as Commander- 
in-chief, or declaration of the commanding general. 
This notification designates the place or district within 
which military authority is to be operative; setting forth 
also in some cases the reason or occasion for the action 
taken, how far and in what manner it shall affect the 
courts or civil administration or the business or habits 
of the community, and what regulations shall be ob- 
P served during its continuance. 
^^ Limitations of Martial Law, — The employment of 
Martial Law has been likened to the exercise of the 
right of self 'defence by an individual. Its occasion and 
justification thus is fiecessitt/. But though in general 
without other limit than the discretion of the commander 
upon whom its execution is devolved, it is not an 
absolute power, but one to be exercised with such strict- 
ness only as circumstances may require. The often 
quoted remark that martial law is simply *' the will of 
the general who commands the army ^^ is a description 
much less apposite in practice to martial law proper, or 
domestic martial law, than to that military government 
of enemies heretofore considered, and with reference to 
which in fact the observation was originally employed 
by Wellington. Martial law is indeed resorted to as 
much for the protection of the lives and property of 
peaceable individuals as for the repression of hostile or 
violent elements. It may become requisite that it 
supersede for the time the existing civil institutions; 
but, in general, except in so far as relates to persons vio- 
lating military orders or regulations, or otherwise inter- 
fering with the exercise of military authority, martial 
law does not in effect suspend the local law or jurisdic- 
tion or materially restrict the liberty of the citizen. It 
may, like "military government," call upon him to 
perform special service or labor for the public defence. 
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but otherwise usually leaves him to his ordinary avoca- 
tions. 

It is a principle of the exercise of martial law that 
even when required to be executed with exceptional 
stringency and for a protracted period, it shall not be 
permitted to serve as a pretext for license or disorder on 
the part of the military; and acts of undue violence and 
oppression committed in its name will by the laws of 
war be visited with extreme punishment. 

It is a further principle that, while martial law is not 
to be inaugurated precipitately or inconsiderately, so it 
is to be continued only so long as the public exigency 
on account of which it was declared shall prevail. It 
is not indeed essential to the discontinuance of such 
status that the original declaration of the same be for- 
mally revoked. When the emergency has ceased, or within 
a reasonable interval thereafter, the status may be 
deemed to have lapsed, and cannot lawfully be further 
continued or enforced. 

Instances of its exercise. — The principal instances of 
Martial Law as exercised in our history are the follow- 
ing : — The martial law proclaimed by Maj. Gen. Jackson 
at New Orleans on December 16, 1814, when the English 
forces under Maj. Gen. Pakenham were threatening the 
city; That declared by Maj. Gen. Scott, in Mexico, in 
his G. 0. 20 of 1847, by which was also initiated the 
"military commission;" That announced early in the 
recent war by the general proclamation of the President 
of September 24, 1862; That established in and for the 
separate State of Kentucky by the proclamation of the 
President of July 5, 1864; That declared by Maj. Gen. 
Fremont in the city and county of St. Louis, Mo., by } 
order of August 14, 1861, repeated and extended by 
order of Maj. Gen. Halleck of December 26, 1861; That 
established within the Department of the South by Maj, 
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Gen. Hunter, by a G. 0. of April, 1862; That declared 
by Maj. Gen. Butler, upon the occupation of New Or- 
leans, May 1, 1862; That declared in Baltimore and the 
western counties of Maryland by proclamation of Maj. 
Gen. Schenck, of June 30, 1863, at the time of the inva- 
sion of Maryland and Pennsylvania by the army under 
Lee; That declared in Cincinnati, Ohio, and the cities 
of Covington and Newport, Ky., by the Dept. com- 
mander, by G. 0. 114 of 1863, in view of the threatened 
advance of the forces under Morgan; That declared 
within the State of Kansas, by a Dept. G. 0. (No. 54) of 
1864, in anticipation of an invasion by the army under 
Price; That declared by the Dept. commander at New 
Orleans, July 30, 1866, on the occasion of an aggravated 
riot. Of these declarations, that of Gen. Scott in 
Mexico was, in law, quite unnecessary, the county being 
at the time under military government; and the same 
may be said of the declarations made by commanders of 
districts under military government during the late war. 
Exercise of Martial Law as connected with the sus- 
pension of the privilege of the writ of Habeas Corpus. — 
The legitimate effect of a declaration of Martial Law is 
to suspend for the time the privilege of this writ. But it 
now seems, to be settled by the weight of authority that 
the President (and of course a military commander) is 
not empowered under the Constitution, in connection 
with a proclamation of martial law or otherwise, to sus- 
pend the writ, unless such suspension has been first spe- 
cifically authorized by Congress. As the suspension is 
essential to the effective making of summary arrests by 
military force, and as martial law cannot be fully exerted 
in the absence of power to make and effectuate such 
arrests, it follows that martial law will in the future 
rarely be initiated in the United States, by the authority 
of the Executive, where Congress, by not empowering 
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the President to suspend the privilege of the writ, has 
omitted to provide the means for rendering the exercise 
of such law effectual. But, in the event of a resort to 
the same in an adequate emergency, and of the conse- 
quent arrest and temporary holding by military author- 
ity, in good faith and what is believed to be the full and 
proper performance of duty, of hostile or otherwise 
dangerous persons, after judicial process has been issued 
for their release, it can scarcely be questioned that Con- 
gress, if it does not expressly ratify the act, will at least 
protect or indemnify the officers and soldiers concerned 
by suitable legislation. 

> VI. Trial and punishment of offences 
under the law of war by the Military 
Commission — Atithority and occasion for this tribu- 
nal. — The authority for the Military Commission is 
the same as the authority for the making and prosecu- 
tion of war and for the exercise of military government 
and martial law. The commission is simply an instru- 
mentality for the more efficient execution of the laws of 
war. While international law, in a case of violation of its 
rules, proceeds commonly against the thing, — in re^n, — 
the law of war judges and punishes the offender; and 
this mostly through the military commission. * 

The occasion for the military commission arises prin- 
cipally from the fact that the jurisdiction of the court- 
martial proper, in our law, is restricted by statute almost 
exclusively to members of the military force and to cer- 
tain specific offences defined in a written code. It does 
not extend to many criminal acts, especially of civilians, 
peculiar to time of war; and for the trial of these a 
different tribunal is required. 

History of the Military Commission.— Thi& " commis- 
sion " was initiated by General Scott in Mexico^ in 18475 
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mainly for the punishment of murder, robbery, and 
other violent crimes, committed either by civilians or 
military persons, and not then cognizable by court- 
martial. At the same time he inaugurated a separate 
tribunal, designated as the " council of war,^^ for the 
punishment of offences peculiar to war, and especially 
crimes committed by members of guerilla bands. Early 
in the recent war these two jurisdictions were, by the 
practice of commanders sanctioned by the War Depart- 
ment, united in one war-court for which the designation 
of military commission was retained as the preferable 
one. In the course of the war this court was recognized 
as a legal institution in a succession of enactments of 
Congress, some of which extended its jurisdiction and 
provided for the revision of its proceedings and execu- 
tion of its sentences. A majority of these statutes are 
still in force, though applicable of course ^nly to time 
of war. The military commission has also been recog- 
nized as an authorized provisional tribunal in proclama- 
tions and orders of the President and in rulings and 
opinions of the courts and law officers of the govern- 
ment. The Supreme Court of the United States has 
acknowledged the validity of its judgments in leading 
Cases, and other courts of the United States and of the 
States have equally accepted it as a legal body. In an 
important adjudication the Supreme Court of Tennessee 
refers to it as "a tribunal now (1870) as well known 
and recognized in the laws of the United States as a 
court-martial.^^ * Thus sanctioned, military commis- 
sions, pending the civil war, and down to the termination 
of the operation of the Eeconstruction Laws, must have 
tried and given judgment in upwards of two thousand 
cases, promulgated in G. 0. of the War Department and 

* State V. Stillman, 7 Cold., 363. 



THE LAW OP WAB. 333 

of the various military departments and armies. The 
last military commission was that convened for the trial, 
in 1873, of six Modoc Indians for a violation of the laws 
of war already referred to. 

Constitution and Composition of Military Commis- 
sions. — In the absence of any statute prescribing by 
whom military commissions shall be constituted, or how 
they shall be composed, they have been in practice con- 
stituted by the same commanders as are empowered to 
order general courts-martial, although legally other 
commanders would be empowered to convene them. 
They have commonly been composed of five members, 
though three has been a not unusual number: any lesser 
or other number, however, would be legal. 

Jurisdiction of Military Commissions. — 1. As to 
plaice and time : A military commission has jurisdiction 
only of offences committed either on the theatre of war 
or in a place under military government or martial law, 
and committed durifig the war or the period of the ex- 
ercise of such government or law. 2. As to persons : 
The classes who may become subject to this jurisdiction 
are the following — (a) Individuals of the enemy^s army 
who have been guilty of illegitimate warfare or other 
offences in violation of the laws of war; (b) Inhabitants 
of enemy's country occupied and held by the right of 
conquest; (c) Inhabitants of places or districts under 
martial law; (d) Officers or soldiers of our Army, or 
persons serving with it in the field, who in time of war 
became chargeable with crimes or offences not cogniza- 
ble under the Articles of War. 3. As to offences : The 
offences within the jurisdiction may be classed as fol- 
lows — {a) Violations of the laws and usages of war; (b) 
Crimes and offences cognizable by the local courts but 
which cannot be tried by such courts- because not open 
or in operation; (c) Breaches of military orders or reg- 
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ulations, committed by persons not triable by courts- 
martial under the Articles of War. 

As already indicated military commissions cannot 
take cognizance of the purely military offences specified 
in the Articles of War and made punishable by sentence 
of court-martial; nor, being criminal courts, have they 
jurisdiction of private controversies between indi- 
^ viduals. 

'^ Procedure. — In the absence of any statute or regula- 
tion concerning the proceedings of military commissions, 
the same are commonly conducted according to the rules 
and forms governing courts-martial. These war-courts, 
however, are more summary in their action than are the 
courts held under the Articles of War, and as their 
powers are not defined by law, their proceedings — ^as 
heretofore indicated — will not be rendered illegal by the 
omission of details required upon trials by courts- 
martial, such, for example, as the administering of a 
specific oath to the members, or the affording the 
accused an opportunity of challenge. In practice, how- 
ever, their procedure is nearly identical with that of 
courts-martial, and upon the hearing as well as in the 
judgment they substantially observe the established 
rules and principles of law and evidence. 

A military commission under the laws of war must 
be convened and must act during the period of the 
operation of those laws. Such a commission cannot 
legally try an offender for a violation of the laws of war 
after the war or like exigency has terminated and peace 
or a normal status has been restored. 

Power of Punishment. — Except in the case of spies, 
the existing law makes no provision whatever in regard 
to the quality or quantity of the punishment to be ad- 
judged by the military commission. The power of such 
a court to award sentence is thus practically without 
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restriction. It is not limited to the penalties known to 
the practice of courts-martial, nor indeed are the strictly 
military penalties, such as dismissal, dishonorable dis- 
charge, suspension, etc., in^ general appropriate to it. 
The punishments more usually employed have been 
death, imprisonment and fine. Fines of considerable 
magnitude were not unfrequently adjudged by these 
courts during the late war; the largest being amounts 
of $90,000 and $250,000, imposed respectively upon two 
agents of the Treasury Department on conviction of a 
charge of conspiring to defraud the United States out 
of the value of captured cotton. More peculiar forms 
of penalty awarded by the same tribunals at that period 
were — confiscation of property, forfeiture of licenses to 
trade, expulsion beyond the limits of the command or of 
the Army, the furnishing of a bond with security for 
future good behavior, and the taking of an oath of alle- 
giance. Bonds, oaths, or bond and oath, were also 
occasionally required by reviewing officers in remitting 
sentence. By the same authority it was sometimes 
ordered that the accused on being released be sent be- 
yond the lines or to some particular locality. In some 
cases remission of a punishment of imprisonment was 
granted on condition of the payment by the accused of 
a certain sum of money, or of his enlisting in our mili- 
tary service. 

Appeal. — As in the case of a judgment of court-mar- 
tial, the proceedings or sentences of military commis- 
sions are not — as held by the U. S. Supreme Court, in 
Ex parte Vallandigham * — subject to be appealed from 
to, or to be reversed by, any civil tribunal. 

* 1 Wallace. 248. 
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PAET m. 

CIVIL FUNCTIONS AND EELATIONS OP THE 

MILITAEY. 



This Part will be presented under the following 
Titles: 

I. Employment of the military in a civil or quasi 
civil capacity. 
II. Liability of the military to civil suit or prosecu- 
tion. 
III. Other civil relations of the military. 

I. Employment of the military in a civil 
or quasi civil capacity. — The Army is subject to 
be employed in such a capacity for the following pur- 
poses : 

1. For the protection of a State " against domestic 
violence^^ under Sec. 4, Art. IV, of the Constitution, 
and the statutes expressly authorizing a resort to the 
military for the purpose. Where the services of the 
Army are thus requirea, a sufficient military force is 
ordered by the President to the disturbed locality with 
the proper instructions for the repression of the exist- 
ing violence. This force acts, not under the Governor 
or other State official or commander, but under the 
command and direction of the President and its own 
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officers. Inasmuch, however, as its purpose is to aid in 
the execution of the laws and the restoration of the 
peace of the State, its action should in general, as far 
as practicable, be in concert with the action or views of 
the State authorities. Further, while it should of course 
move and operate with promptitude and efficiency, no 
more military power than is reasonably required should 
be resorted to, nor the disorderly element be treated 
like an enemy in war unless the emergency is such as to 
demand extreme measures: often a demonstration in 
force will be sufficient without a resort to arms. 

2. For the suppression of insurrection^ etc., as ex- 
pressly authorized by Sees. 5298 and 5299, Rev. Sts. — 
Under these Sections, the assistance of the military may 
be resorted to in any instance of insurrection or lawless 
combination, from an isolated case of riotous obstruc- 
tion, to a rebellion of the magnitude of the recent civil 
war. In the instance of a rebellion of this character 
the Army would assume a purely military and hostile 
attitude as against an enemy; but in cases of lesser dis- 
orders it would be employed more in a quasi civil capac- 
ity, as a force to keep the public peace, and similarly as 
when used to suppress " domestic violence ^^ under the 

^ provision of the Constitution above considered; its 

operations being conducted exclusively under the orders 
and directions of the President and its immediate com- 
manders. 

3. As a Posse Comitatus, etc. — Until a recent period 
the military could legally be called upon by a U. S. 
marshal or deputy marshal to serve as a posse comitatus 
whenever their assistance was necessary for the execu- 
tion of the process of the U. S. courts. But by an Act 
of Congress of June 18, 1878, it was declared to be no 
longer lawful to employ any part of thte Army "as a 
posse comitatus^ or otherwise^ for the purpose of exo- 
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cuting the laws/^ except when " expressly authorized " 
by the Constitution or public statute. This legislation 
restricts the present authority to employ the military 
for civil service to a comparatively small number of 
cases; the principal being those provided for by the 
Constitutional injunction and statutory enactments 
designated under the above two heads; and those speci- 
fied in the following Sections of the Eevised Statutes — 
viz. : Sees. 1984 and 1989, authorizing the President to 
employ the land forces for the execution of the laws 
enacted for the protection of civil rights; Sec. 2002, 
authorizing the use of the military to keep the peace at 
elections; Sec. 2062, authorizing the President to assign 
army officers as Indian agents; Sees. 2118, 2147, 2150, 
2151 and 2152, authorizing the President to employ the 
military for the removal of intruders from the Indian 
country, for preventing the introduction therein of un- 
authorized persons and things, and for suppressing hos- 
tilities between Indian tribes, etc.; Sec. 2190, authoriz- 
ing the Secretary of War to direct officers of the Army 
to aid in taking the census; Sec. 4792, requiring military 
officers commanding on the coast to aid in the execution 
of the quarantine laws; Sec. 5275, authorizing the Presi- 
dent to employ a military force for the custody of extra- 
dited persons; Sees. 5287 and 5288, authorizing the 
President to avail himself of the Army in executing the 
neutrality laws. In all such excepted cases the military 
may still be employed for the execution of the particular 
law, notwithstanding the general prohibition of 1878, 

Attitude of the military toward the civil community 
when not authorized to be employed as above specified, — 
Except as and when employed and ordered under the 
statutes and authority heretofore indicated, the U. S. 
military are not empowered to intervene or act as such 
on any occasion of violation of local law or civil disorder. 
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or in the arrest of civil criminals. While officers or sol- 
diers of the Army may individually, in their capacity of 
citizens, use force to prevent a breach of the peace or the 
commission of a crime in their presence, they cannot 
(except as above) legally take part, in their military 
capacity, in the administration of civil justice or law. 
Their attitude, therefore, as military, toward the civil 
community and the civil authorities, at a period of riot 
or lawless disturbance, should in general be a strictly 
neutral one : whatever the temptation or occasion, they 
should remain simply passive until required by the 
President, through their immediate commanders, to act. 
4. For the removal of trespassers from Military Reser- 
vations. — The enactment of 1878 above cited restricted 
the employment of the military ^^for the purpose of exe- 
cuting the lawSy' but not otherwise. It did not, there- 
fore, affect the general authority of the President as 
Commander-in-chief to use the Army for the removal of 
trespassers and intruders from the military reservations 
or posts under his command ; this not being properly an 
execution of a law but a form of protecting, the public 
property in his charge and exercising an ordinary and 
reasonable police power over the same. Such authority 
extends to the expulsion of squatters or other persons 
entering upon and occupying the land whether or not 
under a claim of title, as well as of all persons coming 
within the reservation for illegal traffic or other unau- 
thorized or improper purpose, to the prejudice of mili- 
tary discipline or the detriment of the public interests. 
In removing the person his property may be removed 
with him. But no unnecessary force should be employed 
in the process, nor should the use of force be continued 
after the removal has been effectually accomplished. 
And where practicable, a reasonable notice to quit will 
properly be given before force is resorted to» 
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p> II. Liability of the military to civil suit 
or prosecution — General rule, and its limitations. 
— Officers and soldiers of the Army do not become re- 
lieved of their civil obligations by assuming the military 
character, but, as citizens or civilian inhabitants of the 
country, remain liable, equally with other civilians, to 
the jurisdiction of the civil courts for offences against 
the local laws, as well as for wrongs done or responsibil- 
ities incurred toward individuals. In cases, indeed, of 
offences committed by them on reservations or other 
places exclusive jurisdiction over which is vested in the 
United States, they are amenable only to the United 
States courts. Elsewhere, and for other offences, they 
are amenable to the process and jurisdiction of the 
State or other local courts, with the limitations only 
that enlisted men are, by Sec. 1237, E. S., exempted 
from arrest on civil process (except for certain debts 
contracted before enlistment), and that neither officers 
nor soldiers can legally be arrested at, or removed from, 
a military post, by the civil authorities, on account of 
offences against the laws of the land unless due appli- 
cation be made for the purpose in conformity with the 
59th Article of War. 

Double amenability. — The principle that the amena- 
bility of a military person to the civil jurisdiction for a 
particular act of offence is not affected by the fact that 
he is amenable to the military jurisdiction for a military 
offence involved in the same act, or even by the fact 
that he has been tried and sentenced by a court-martial 
therefor, is — ^with its converse — now well established in 
our law. ' 

Forms of civil amenability, — 1. Amenability to the 
United States. Thus an officer or soldier may become 
amenable to prosecution for a felonious crime made 
punishable by a statute of the United States or for an 
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embezzlement of public money, or to a suit on his bond 
as a disbursing officer. 

2. Amenability to a State or municipality. He may 
be amenable to a State or Territory for a crime or offence 
made punishable by its laws, or to a municipality for a 
violation of a local ordinance or police regulation. 

3, Amenability to suit by another military person. 
An officer, etc., may be sued by an inferior for an alleged 
illegal or excessive punishment inflicted, unreasonable 
measure of discipline enforced, or unauthorized arrest 
or confinement imposed. In such cases the civil courts 
have in general refused to afford relief except where the 
act was absolutely illegal, or where absence of probable 
cause for the action taken, and the existence of malice, 
on the part of the defendant, have been established by^ 
the evidence. An officer or soldier may also be sued by 
another officer or soldier on adcount of an alleged libel 
in an official report, or an alleged false charge or com- 
plaint officially preferred or made. In such cases, how- 
ever, if the report, charge, or complaint is shown to have 
been made, not causelessly or maliciously but in the dis- 
charge of a military duty, the communication will be 
held to be privileged^ and one upon which an action for 
damages cannot be maintained. So, one officer or sol- 
dier may be made civilly amenable to another for the 
consequences of an act of negligence in the performance 
of duty. Thus, in an English case, where a soldier, on 
skirmish drill, so negligently discharged his musket as 
to wound another soldier, he was adjudged liable for 
damages in a suit instituted on account of the injury. 
Further, a military person may have, against the officers 
concerned, a valid ground of action on account of an 
illegal sentence of court-martial executed upon him. 
Here the liability to damages on the part of the mem- 
bers of the court which adjudged the sentence, will, if 
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held to exist at all, properly be nominal or slight, since a 
court-martial has no power to effectuate its judgments, 
and its sentence in any case is no more than a recom- 
mendation or advisory opinion; its contribution to the 
resulting injury, if any, being thus inconsiderable and 
indirect. On the other hand, the. liability of the officer 
who approved and thus rendered operative the sentence, 
or who executed it or ordered its execution, will be, 
proportionately, much more serious. 

4. Amenability to suit by a civilian. An officer or 
soldier may not only be sued for a debt but is liable also 
in damages to a civilian for any transcending of author- 
ity to the detriment of the latter, however honest the 
motive of the act ; the matter of the animus only affect- 
ing the measure of the damages. He is similarly liable 
for the execution of an illegal order; and this although 
such order was received by him from his proper supe- 
rior, and was executed by him in good faith. If both 
superior and inferior are subjected to suit by the injured 
party, the former should be held to the stricter account- 
ability, and a heavier proportion of damages awarded 
against him. 
^ Liability for injuries in time of war. — ^For an act 
AonQJure belli, or in the exercise of a belligerent right, 
an officer or soldier cannot be called to account in a 
civil proceeding. Thus an officer is not liable to a suit 
for the seizure or destruction, in aii adequate emergency 
of war, of the private property of an individual citizen. 
The existence, however, of war will not justify wanton 
trespasses upon the persons or property of civilians, or 
other injuries not sanctioned by the laws or usages of 
war; nor will it justify wrongs done by irresponsible 
unauthorized parties. For such acts the offending offi- 
cer or soldier may be made liable in damages. But in 
general, in time of war, a greater discretion is conceded 
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to commanders, and to military persons executing 
orders. Obliged as they are to act promptly upon emer- 
gencies, it would not be fair to hold them to the same 
strict accountability before the courts as for acts in dis- 
regard of private right in time of peace. 

Liability on public contracts.^-An action will not lie 
against an officer of the Army on a contract made by 
him for the United States in an official capacity. Nor 
can an officer be sued upon a contract of the Govern- 
ment which it is simply his part to execute. Thus a 
paymaster whose business it is to pay certain troops or 
employees cannot be sued by an individual for his pay 
or wages. 

Liability of officer as garnishee, — N"or can an officer 
of the Army (or other public officer) be sued as ^^ gar- 
nishee," for or on account of public money in his official 
possession. Money in .the hands of a disbursing officer 
remains public funds till actually paid over to the per- 
son or persons entitled to receive it as due them. To 
allow it to be attached would be to divert the moneys of 
the United States from the specific purposes for which 
the same have been appropriated by Act of Congress, 
and would also seriously embarrass, and so far suspend, 
J) the operations of the Government. 
^^ Liability under writ of habeas corpus — Form of pro- 
ceediyig, — Military officers are not unfrequently made 
respondents in civil proceedings by the service upon 
them of writs of habeas corpus, sued out by or in behalf 
of enlisted men or military prisoners claiming to be dis- 
charged from the military service or from military cus- 
tody, on the ground of illegal enlistment, or absence of 
jurisdiction or authority over them on the part of the 
military authorities. State courts, as it was finally ad- 
judged and settled, in 1871, by the Supreme Court of the 
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United States, in Tarble^s Case,* have no power what- 
ever to discharge such persons when duly held by the 
authority of the United States. Should any State or 
municipal tribunal issue a writ of habeas corpus in such 
a case, while the officer in charge of the petitioner and 
upon whom service is made is not, strictly, required to 
make any return or response to the same, he will yet, as 
a matter of comity, always properly do so, so far as to 
advise the court that he holds the petitioner by the au- 
thority of the United States, as an enlisted soldier, mili- 
tary convict, etc., setting forth in brief the status of the 
individual. He will decline, however, in respectful 
terms to produce the body of the petitioner before the 
court, on the ground stated of its want of jurisdiction 
over the subject-matter. On the return day of the 
writ, he will properly appear and present his return, 
whereupon the court will in general as a matter of 
course dismiss the proceeding. Should the State court 
assume jurisdiction and actually commit the officer for 
contempt, he will forthwith sue out a writ of habeas 
corpus for his own release in the U. S. Circuit or Dis- 
trict Court. If the State authorities attempt to take 
the soldier from military custody, they should be pre- 
vented by the use of such military force as may be nec- 
essary for the purpose. 

Where, on the other hand, an officer of the Army is 
served with a writ of habeas corpus issuing from a court 
of the United States, he will make full return to the 
same, setting forth all the facts of the case and the au- 
thority under which the petitioner is held, and on the 
return day will appear with the body of the petitioner 
before the court to abide by its order thereupon. 

Defence and indemnification of officer or soldier sued 

*13 Wallace, 397, affirmed in Robb v. Connolly, 111 U. S., 633. 
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or prosecuted. — Where an officer or soldier is subjected 
to a suit or prosecution on account of an act done in the 
performance of official duty, he may apply to the Attor- 
ney General, through the Secretary of War, to be de- 
fended at the expense of the Government. If, because 
it is considered that the United States has not a sufficient 
interest in the controversy, or for other reason, his ap- 
plication is not acceded to, he should proceed himself 
to make proper provision for his defence. If the result 
of the litigation be a judgment against him for damages, 
he may have recourse to Congress for an appropriation 
to cover the amount of the same, as also of his reason- 
able expenses in defending the suit. Congress has from 
time to time passed special acts for the relief of officers 
of the Army or Navy, who have been subjected to pecu- 
niary losses on account of suits for acts done in the 
honest discharge of duty. 

"% ,11. Otb«r c..„ relation, of t.e „.„.- 

tary — Effect in general of the military status, — Not 
only in time of war, but frequently also in time of 
peace, the officers and soldiers of the Army are so iso- 
lated by the exigencies and obligations of the military 
service that they are not in a position to exercise the 
common rights of the citizen or to become subject to 
his burdens. 

Restriction of civil rights by U. S. statute. — They 
are also debarred from exercising certain of such rights 
by express legislation of Congress. Thus by Sees. 1222 
and 12'23, E. S., officers on the active list are precluded 
from holding ^^ any civil office/' and all officers of the 
Army, whether active or retired, are specially precluded 
from holding diplomatic or consular office. Further, by 
Sec. 1860 (as amended by the Act of March 3, 1883), 
all military persons, except retired officers, are prohib- 
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ited from holding civil offices in Territories; and by the 
same section it is declared that no military person 
'^^ shall he allowed to vote in any Territory hy reason, of 
being on service therein, unless such Territory is, and 
has been for six months , his permanent domicile J^ 
^ / Restrictions and privileges under State laws — Resi- 
dence, — The constitutions or laws of some of the States 
contain restrictions upon the capacity to acquire a resi- 
dence, right to hold office nnder the State, right of suf- 
frage, etc., on the part of military persons; but, in the 
absence of such restrictions, a retired officer or soldier 
may hold such office, and any officer or soldier may vote 
if only he has resided in, or inhabited, the State, county, 
etc., for the period required in cases of civilians. The 
fact that he is in the military service does not disqualify 
a person from obtaining a residence; but being, while on 
the active list, always subject to orders as to the period 
of his stay at any post or station, he cannot in- general 
exercise the volition or entertain the intention necessary 
to the selection and acquisition of a legal residence. By 
the laws, however, of some of the States a mere habitancy 
for a certain period is all that is necessary to entitle the 
person to exercise the right of suffrage; and an officer 
or soldier may as freely exercise such right as any other 
person, provided the place of his habitancy be not a local- 
ity, the exclusive jurisdiction over which pertains to the 
United States. 

Liability to taxation. — ^An officer or soldier of the 
Army is of course liable to be taxed for such real estate 
as he may possess, in the State, etc., in which it may be 
situate. As to personal property, he is in general liable 
to be taxed therefor, unless it be held by him at a post 
or place within the exclusive jurisdiction of the United 
States. It is not essential that he should have a perma- 
nent residence to subject him to local taxation, personal 
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property taxes being legally imposable upon mere inhab- 
itants, or upon property as such, irrespective of the 
status of the owner. 

But in no event can a State or municipality legally 
tax the pay or allowances of an officer or soldier of the 
Army, or the arms, uniform, equipments, horses, etc., 
incident to his rank and office, or required to be em- 
ployed by him in the military service. This, upon the 
fundamental principle that no lesser sovereignty or 
authority can restrict or interfere with the means or in- 
struments by or through which the Government of the 
United States is administered. 

Effect of being stationed at a place over which the 
United States exercises exclusive jurisdiction. — Where 
exclusive jurisdiction over a military reservation or post 
situated within a State is vested in the United States, 
either by its having 'expressly reserved the same upon the 
admission of the State, or by means of the subsequent 
cession of its own jurisdiction by the State (or — what is 
equivalent — the consent of the State to the purchase of 
the land by the United States), the persons stationed or 
commorant upon the premises become isolated, both 
territorially and as respects their civil relations. In a 
political sense, the land is no longer a part of the soil of 
the State nor are the occupants inhabitants of the State. 
They are severed from the enjoyment of the rights, and 
from subjection to the liabilities, of the citizens of the 
State almost as completely as if they were residents of 
a foreign country. They have no more right to vote in 
the State, to send their children to the public schools, 
to use the public libraries, to be protected by the police 
or fire department, etc., than have the citizens of another 
sovereignty. On the other hand, such persons cannot 
legally be taxed by the State or municipality for their 
personal property held on the premises, or be required to 
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perform militia duty, or to serve on juries, or to furnish 
labor on the roads, etc., tn the State, nor are-they subject 
to the civil or criminal process of the local courts, except 
in so far as the right to execute the same may have been 
reserved to the State. This is the status not only of the 
officers and soldiers stationed at the post but of the civil 
employees and persons permitted to reside upon the 
reservation. 

This peculiar status, however, it need hardly be added, 
cannot exist where the region in which the post or res- 
ervation is situated is still a Territory. The authority 
of the civil officials of a Territory emanates, either im- 
mediately or mediately, from Congress; and, in the ab- 
sence of any provision in the legislation of Congress 
relating to the organization and government of a Terri- 
tory, or in the Territorial laws, by which officers or sol- 
diers of the Army stationed therein are specially exempted 
from the jurisdiction of the Territorial courts or author- 
ities, they will be amenable thereto in the same manner 
and to the same extent as civilians, except in so far as 
their liability may be affected by an existing state of war. 
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THE ARTICLES OP WAR. 

Sec. 1342, (R. S.). The Armies of the United States 
shall be governed by the following rules and articles. 
The word officer, as used therein, shall be understood to 
designate commissioned officers; the word soldier shall 
be understood to include non commissioned officers, 
musicians, artificers, and privates, and other enlisted 
men, and the convictions mentioned therein shall be 
understood to be convictions by court-martial. 

Aeticle 1. Every officer now in the Army of the 
United States shall, within six months from the passing 
of this Act, and every officer hereafter appointed shall, 
before he enters upon the duties of his office, subscribe 
these Rules and Articles. 

Art. 2. These Rules and Articles shall be read to 
every enlisted man at the time of, or within six days 
after, his enlistment, and he shall thereupon take an 
oath or affirmation in the following form : " I, A. B., 
do solemnly swear (or affirm) that I will bear true faith 
and allegiance to the United States of America; that I 
will serve them honestly and faithfully against all their 
enemies whomsoever; and that I will obey the orders of 
the President of the United States, and the orders of the 
officers appointed over me, according to the Rules and 
Articles of War.^^ This oath may be taken before any 
commissioned officer of the Army. 
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Aet. 3. Every oflBcer who knowingly enlists or mus- 
ters into the military service any minor over the age of 
sixteen years without the written consent of his parents 
or guardians, or any minor under the age of sixteen 
years, or any insane or intoxicated person, or any de- 
serter from the military or naval service of the United 
States, or any person who has been convicted of any 
infamous criminal offence, shall, upon conviction, be 
dismissed from the service, or suffer such other punish- 
ment as a court-martial may direct. 

Art. 4. No enlisted man, duly sworn, shall be dis- 
charged from the service without a discharge in writing, 
signed by a field-oflficer of the regiment to which he 
belongs, or by the commanding officer, when no field- 
officer is present; and no discharge shall be given i,o 
any enlisted man before his term of service has expired, 
except by order of the President, the Secretary of War, 
the commanding officer of a department, or by sentence 
of a general court-martial. 

Art. 5. Any officer who knowingly musters as a sol- 
dier a person who is not a soldier shall be deemed guilty 
of knowingly making a false muster, and punished ac- 
cordingly. 

Art. 6. Any officer who takes money, or other thing, 
by way of gratification, on mustering any regiment, 
troop, battery, or company, or on signing muster-rolls, 
shall be dismissed from the service, and shall thereby 
be disabled to hold any office or employment in the 
service of the United States. 

Art. 7. Every officer commanding a regiment, an in- 
dependent troop, battery, or company, or a garrison, 
shall, in the beginning of every month, transmit through 
the proper channels, to the Department of War, an exact 
return of the same, specifying the names of the officers 
then absent from their posts, with the reasons for and 



352 MILITARY LAW. 

the time of their absence. And any officer who, through 
neglect or design, omits to send such returns, shall, on 
conviction thereof, be punished as a court-martial may 
direct. 

Art. 8. Every officer who knowingly makes a false 
return to the Department of War, or to any of his supe- 
rior officers, authorized to call for such returns, of the 
state of the regiment, troop or company, or garrison 
under his command; or of the arms, ammunition, cloth- 
ing or other stores, thereunto belonging, shall, on con- 
viction thereof before a court-martial, be cashiered. 

Art. 9. All public stores taken from the enemy shall 
be secured for the service of the United States; and for 
neglect thereof the commanding officer shall be an- 
swerable. 

Art. 10. Every officer commanding a troop, battery, 
or company, is charged with the arms, accoutrements, 
ammunition, clothing, or other military stores belong- 
ing to his command, and is accountable to his colonel 
in case of their being lost, spoiled, or damaged other- 
wise than by unavoidable accident, or on actual service. 

Art. 11. Every officer commanding a regiment or an 
independent troop, battery, or company, not in the field, 
may, when actually quartered with such command, 
grant furloughs to the enlisted men in such numbers 
and for such time as he shall deem consistent with the 
gooi of the service. Every officer commanding a regi- 
ment, or an independent troop, battery, or company, in 
the field, may grant furloughs not exceeding thirty days 
at one time, to five per centum of the enlisted men, for 
good conduct in the line of duty, but subject to the 
approval of the commander of the forces of which said 
enlisted men form a part. Every company officer of a 
regiment, commanding any troop, battery, or company 
not in the field, or commanding in any garrison, fort. 
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post, or barrack, may, in the absence of his field-officer, 
grant furloughs to the enlisted men, for a time not ex- 
ceeding twenty days in six months, and not to more than 
two persons to be absent at the same time. 

Abt. 12. At every muster of a regiment, troop, bat- 
tery, or company, the commanding officer thereof shall 
give to the mustering officer certificates signed by him- 
self, stating how long absent officers have been absent 
and the reasons of their absence. And the command- 
ing officer of every troop, battery, or company shall give 
like certificates, stating how long absent non-commis- 
sioned officers and private soldiers have been absent and 
the reasons of their absence. Such reasons and time of 
absence shall be inserted in the muster-rolls opposite 
the names of the respective absent officers and soldiers, 
and the certificates, together with the muster-rolls, shall 
be transmitted by the mustering officer to the Depart- 
ment of War, as speedily as the distance of the place 
and muster will admit. • 

Art. 13. Every officer who signs a false certificate, 
relating to the absence or pay of an officer or soldier, 
shall be dismissed from the service. 

Art. 14. Any officer who knowingly makes a false 
muster of man or horse, or who signs, or directs, or 
allows the signing of any muster-roll, knowing the same 
to contain a false muster, shall, upon proof thereof by 
two witnesses, before a court-martial, be dismissed from 
the service, and shall thereby be disabled to hold any 
office or employment in the service of the United States. 

Art. 15. Any officer who, wilfully or through neglect, 
suffers to be lost, spoiled, or damaged, any military 
stores belonging to the United States, shall make good 
the loss or damage, and be dismissed from the service. 

Art. 16. Any enlisted man who ^ells, or wilfully or 
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through neglect wastes the ammnnition deliyered out to 
him^ shall be punished as a court<martial may direct. 

Abt. 17. Any soldier who sells or through neglect 
loses or spoils his horse, arms, clothing, or accoutre- 
ments shall be punished as a court-martial may adjudge, 
subject to such limitation as may be prescribed by the 
President by virtue of the power Tested in him. 

Aet. 18. Any officer commanding in any garrison, fort, 
or barracks of the United States who, for his private 
advantage, lays any duty or imposition upon, or is in- 
terested in, the sale of any victuals, liquors, or other 
necessaries of life, brought into such garrison, fort, or 
barracks, for the use of the soldiers, shall be dismissed 
from the service. 

Abt. 19. Any officer who uses contemptuous or dis- 
respectful words against the President, the Vice-Presi- 
dent, the Congress of the United States, or the chief 
magistrate or legislature of any of the United States in 
which he is quartered, shall be dismissed from the ser- 
vice, or otherwise punished, as a court-martial may 
direct. Any soldier who so offends shall be punished 
as a court-martial may direct. 

Art. 20. Any officer or soldier who behaves himself 
with disrespect toward his commanding officer shall be 
punished as a court-martial may direct. 

Art. 21. Any officer or soldier who, on any pretence 
whatsoever, strikes his superior officer, or draws or lifts 
up any weapon, or offers any violence against him, being 
in the execution of his office, or disobeys any lawful 
command of his superior officer, shall suffer death, or 
such other punishment as a court-martial may direct. 

Art. 22. Any officer or soldier who begins, excites, 
causes, or joins in any mutiny or sedition, in any troop, 
battery, company, party, post, detachment, or guard. 
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shall suffer death, or such other punishment as a court- 
martial may direct. 

Art. 23. Any officer or soldier who, being present at 
any mutiny or sedition, does not use his utmost en- 
deavor to suppress the same, or having knowledge of 
any intended mutiny or sedition, does not, without 
delay, give information thereof to his commanding 
officer, shall suffer death, or such other punishment as a 
court-martial may direct. 

Art. 24. All officers, of what condition soever, have 
power to part and quell all quarrels, frays, and dis- 
orders, whether among persons belonging to his own or 
to another corps, regiment, troop, battery, or company, 
and to order officers into arrest, and non-commissioned 
officers and soldiers into confinement, who take part in 
the same, until their proper superior officer is acquainted 
therewith. And whosoever, being so ordered, refuses 
to obey such officer or non-commissioned officer, or 
draws a weapon upon him, shall be punished as a court- 
martial may direct. 

Art. 25. No officer or soldier shall use any reproach- 
ful or provoking speeches or gestures to another. Any 
officer who so offends shall be put in arrest. Any soldier 
who so offends shall be confined, and required to ask 
pardon of the party offended, in the presence of his 
commanding officer. 

Art. 26. No officer or soldier shall send a challenge 
to another officer or soldier to fight a duel, or accept a 
challenge so sent. Any officer who so offends shall be 
dismissed from the service. Any soldier who so offends 
shall suffer such punishment as a court-martial may 
direct. 

Art. 27. Any officer or non-commissioned officer, 
commanding a guard, who knowingly, and willingly, 
suffers any person to go forth to fight a duel, shall be 
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punished as a challenger; and all seconds or promoters 
of duels, and carriers of challenges to fight duels, shall 
be deemed principals, and punished accordingly. It 
shall be the duty of any officer commanding an army, 
regiment, troop, battery, company, post, or detachment, 
who knows or has reason to believe that a challenge 
has been given or accepted by any officer or enlisted 
man under his command, immediately to arrest the 
offender and bring him to trial. 

Art. 28. Any officer or soldier who upbraids another 
officer or soldier for refusing a challenge shall himself 
be punished as a challenger; and all officers and soldiers 
are hereby discharged from any disgrace or opinion of 
disadvantage which might arise from their having re- 
fused to accept challenges, as they will only have acted 
in obedience to the law, and have done their duty as 
good soldiers, who subject themselves to discipline. 

Art. 29. Any officer who thinks himself wronged 
by the commanding officer of his regiment, and, upon 
due application to such commander, is refused redress, 
may complain to the general commanding in the State 
or Territory where such regiment is stationed. The 
general shall examine into said complaint and take 
proper measures for redressing the wrong complained 
of; and he shall, as soon as possible, transmit to the 
Department of War a true statement of such complaint, 
with the proceedings thereon. 

Art. 30. Any soldier who thinks himself wronged by 
any officer may complain to the commanding officer 
of his regiment, who shall summon a regimental court- 
martial for the doing of justice to the complainant. 
Either party may appeal from such regimental court- 
martial to a gener.il court-martial; but if, upon such 
second hearing, the appeal appears to be groundless 
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and vexatious, the party appealing shall be punished at 
the discretion of said general court-martial. 

Art. 31. Any officer or soldier who lies out of his 
quarters, garrison, or camp, without leave from his 
superior officer, shall be punished as a court-martial 
may direct. 

Art. 32. Any soldier who absents himself from his 
troop, battery, company, or detachment, without leave 
from his commanding officer, shall be punished as a 
court-martial may direct. 

Art. 33. Any officer or soldier who fails, except when 
prevented by sickness or other necessity, to repair, at 
the fixed time, to the place of parade, exercise, or other 
rendezvous appointed by his commanding officer, or 
goes from the same, without leave from his command- 
ing officer, before he is dismissed or relieved, shall be 
punished as a court-martial may direct. 

Art. 34. Any soldier who is found one mile from 
camp, without leave in writing from his commanding 
officer, shall be punished as a court-martial may direct. 

Art. 35. Any soldier who fails to retire to his quarters 
or tent at the beating of retreat, shall be punished ac- 
cording to the nature of his offence. 

Art. 36. No soldier belonging to any regiment, troop, 
battery, or company, shall hire another to do his duty 
for him, or be excused from duty, except in cases of 
sickness, disability, or leave of absence. Every such 
soldier found guilty of hiring his duty, and the person 
so hired to do another^s duty, shall be punished as a 
court-martial may direct. 

Art. 37. Every non-commissioned officer who con- 
nives at such hiring of duty shall be reduced. Every 
officer who knows and allows such practices shall be 
punished as a court-martial may direct. 

Art. 38. Any officer who is found drunk on his 
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gnard^ T^artj, or other duty, shall be dismissed from the 
gervice. Any soldier who so offends shall soSer such 
punishment as a court-martial may direct. No court- 
martial shall sentence any soldier to be branded, marked 
or tattooed* 

Abt. 39. Any sentinel who is found sleeping upon 
his post, or who leaves it before he is regularly relieved, 
shall suffer death, or such other punishment as a court- 
martial may direct. 

Abt. 40. Any officer or soldier who quits his guard, 
platoon, or division, without leave from his superior 
officer, except in case of urgent necessity, shall be pun- 
ished as a court-martial may direct. 

Abt. 41. Any officer who, by any means whatsoever, 
occasions false alarms in camp, garrison, or quarters, 
shall suffer death, or such other punishment as a court- 
martial may direct. 

Abt. 42. Any officer or soldier who misbehaves him- 
self before the enemy, runs away, or shamefully aban- 
dons any fort, post, or guard, which he is commanded 
to defend, or speaks words inducing others to do the 
like, or casts away his arms or ammunition, or quits his 
post or colors to plunder or pillage, shall suffer death, or 
such other punishment as a court-martial may direct. 

Art. 43. If any commander of any garrison, fortress, 
or post is compelled, by the officers and soldiers under 
his command, to give up to the enemy or to abandon. it, 
the officers or soldiers so offending shall suffer death, 
or such other punishment as a court-martial may direct. 

Akt. 44. Any person belonging to the armies of the 
United States who makes known the watchword to any 
person not entitled to receive it, according to the rules 
and discipline of war, or presumes to give a parole or 
watchword different from that which he received, shall 
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suffer death, or such other punishment as a court-mar- 
tial may direct. 

Art. 45. Whosoever relieves the enemy with money, 
victuals, or ammunition, or knowingly harbors or pro- 
tects an enemy, shall suffer death, or such other punish- 
ment as a court-martial may direct. 

Aet. 46. Whosoever holds correspondence with, or 
gives intelligence to, the enemy, either directly or indi- 
rectly, shall suffer death, or such other punishlnent as 
a court-martial may direct. 

Abt. 47. Any officer or soldier who, having received 
pay, or having been duly enlisted in the service of the 
United States, deserts the same, shall, in time of war^ 
suffer death, or such other punishment as a court-mar- 
tial may direct; and in time of peace, any punishment, 
excepting death, which a court-martial may direct. 

Art. 48. Every soldier who deserts the service of the 
United States shall be liable to serve for such period as 
shall with the time he niay have served previous to his 
desertion amount to the full term of his enlistment, and 
such soldier shall be tried by a court-martial and pun- 
ished, although the term of his enlistment may have 
elapsed previous to his being apprehended and tried. 

Art. 49. Any officer who, having tendered his resig- 
nation, quits his post or proper duties without leave, 
and with intent to remain permanently absent there- 
from, prior to due notice of the acceptance of the same, 
shall be deemed and punished as a deserter. 

Art. 50. No non-commissioned officer or soldier shall 
enlist himself in any other regiment, troop, or company 
without a regular discharge from the regiment, troop, 
or company in which he last served, on penalty of being 
reputed a deserter and suffering accordingly. And in 
case any officer shall knowingly receive and entertain 
such non-commissioned officer or soldier, or shall not, 
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after his being discorered to be a deserter, immediately 
confine him and give notice thereof to the corps in 
which he last served, the said officer shall by a court- 
martial be cashiered. 

Abt. 51. Any officer or soldier who advises or per- 
suades any other officer or soldier to desert the service 
of the United States shall in time of war snffer death, 
or snch other punishment as a court-martial may direct; 
and in time of peace, any punishment, excepting death, 
which a court-martial may direct. 

Abt. 52. It is earnestly recommended to all officers 
and soldiers diligently to attend divine service. Any 
officer who behaves indecently or irreverently at any 
place of divine worship shall be brought before a gen- 
eral court-martial, there to be publicly and severely 
reprimanded by the president thereof. Any soldier 
who so offends shall for his first offence forfeit one-sixth 
of a dollar; for each further offence he shall forfeit a 
like sum and be confined twenty-four hours. The 
money so forfeited shall be deducted from his next pay, 
and shall be applied by the captain or senior officer of 
his troop, battery, or company, to the use of the sick 
soldiers of the same. 

Abt. 53. Any officer who uses any profane oath or 
execration shall for such offence forfeit and pay one 
dollar. Any soldier who so offends shall incur the 
penalties provided in the preceding article; and all 
moneys forfeited for such offences shall be applied as 
therein provided. 

Abt. 54. Every officer commanding in quarters, gar- 
rison, or on the march shall keep good order and to 
the utmost of his power redress all abuses or disorders 
which may be committed by any officer or soldier under 
his command; and if upon complaint made to him of 
officers or soldiers beating or otherwise ill-treating any 
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person, disturbing fairs or markets, or committing any 
kind of riot, to the disquieting of the citizens of the 
United States, he refuses or omits to see justice done 
to the offender, and reparation made to the party in- 
jured, so far- as part of the offender's pay shall go toward 
such reparation, he shall be dismissed from the service, 
or otherwise punished- as a court-martial may direct. 

Art. 55. All officers and soldiers are to behave them- 
selves orderly in quarters and on the march; and who- 
ever commits any waiSte or spoil, either in walks or 
trees, parks, warrens, fish-ponds, houses, gardens, grain- 
fields, inclosures, or meadows, or maliciously destroys 
any property whatsoever belonging to inhabitants of 
the United States (unless by order of a general officer 
commanding a separate army in the field), shall, besides 
such penalties as he may be liable to by law, be pun- 
ished as a court-martial may direct. 

Art. 56. Any officer or soldier who does violence to 
any person bringing provisions or other necessaries to 
the camp, garrison, or quarters of the forces of the 
United States in foreign parts, shall suffer death or such 
other punishment as a court-martial may direct. 

Art. ^57. Whosoever, belonging to the armies of the 
United States in foreign parts, or at any place within 
the United States or their Territories during rebellion 
against the supreme authority of the United States, 
forces a safeguard, shall suffer death. 

Art. 58. In time of war, insurrection, or rebellion, 
larceny,, robbery, burglary, arson, mayhem, man- 
slaughter, murder, assault and battery with an intent to 
kill, wounding, by shooting or stabbing, with an intent 
to commit murder,'rape, or assault and battery with an 
intent to commit rape, shall be punishable by the sen- 
tence of a general court-martial, when committed by 
persons in the military service of the United States, 
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and the puniBhment in any such case shall not be less 
than the punishment provided, for the like offence, by 
the laws of the State, Territory, or district in which 
such offence may have been committed. 

Abt. 59, When any officer or soldier is accused of a 
capital crime, or of any offence against the person or 
property of any citizen of any of the United States, 
which is punishable by the laws of the land, the com- 
manding officer, and the officers of the regiment, troop, 
battery, company, or detachment, to which the person 
so accused belongs, are required, except in time of war, 
upon application duly made by or in behalf of the party 
injured, to use their utmost endeavors to deliver him 
over to the civil magistrate, and to aid the officers of 
justice in apprehending and securing him, in order to 
bring him to trial. If, upon such application, any officer 
refuses or wilfully neglects, except in time of war, to 
deliver over such accused person to the civil magistrates, 
or to aid the officers of justice in apprehending him, 
he shall be dismissed from the service. 

Art. 60. Any person in the military service of the 
United States who makes or causes to be made any 
claim against the United States, or any officer thereof, 
knowing such claim to be false or fraudulent; or 

Who presents or causes to be presented to any person 
in the civil or military service thereof for approval or- 
payment any claim against the United States or any 
officer thereof, knowing such claim to be false or; fraud- 
ulent; or 

Who enters into any agreement or conspiracy to de- 
fraud the United States, by obtaining, or aiding others 
to obtain, the allowance or payment of any false or 
fraudulent claim; or 

Who, for the purpose of obtaining or aiding others 
to obtain, the approval, allowance or payment of any 



APPENDIX. 363 

claim against the United States or against any officer 
thereof, makes or uses, or procures or advises the mak- 
ing or use of, any writing or other paper, knowing the 
same to contain any false or fraudulent statement; or 

Who, for the purpose of obtaining or aiding others 
to obtain the approval, allowance, or payment of any 
claim against the United States, or any officer thereof, 
makes, or procures or advises the making of any oath 
to any fact or to any writing or other paper, knowing 
such oath to be false; or v 

Who, for the purpose of obtaining or aiding others 
to obtain the approval, allowance, or payment of any 
claim against the United States or any officer thereof, 
forges or counterfeits, or procures or advises the forging 
or counterfeiting of any signature upon any writing or 
other paper, or uses, or procures or advises the use of, 
any such signature, knowing the same to be forged or 
counterfeited; or 

Who, having charge, possession, custody or control of 
any money or other property of the United States, 
furnished or intended for the military service thereof, 
knowingly delivers, or causes to be delivered, to any 
person having authority to receive the same, any amount 
thereof less than that for which he receives a certificate 
or receipt; or 

Who, being authorized to make or deliver any paper 
certifying the receipt of any property of the United 
States, furnished or intended for the military service 
thereof, makes, or delivers to any person, such writing, 
without having full knowledge of the truth of the state- 
ments therein contained, and with intent to defraud the 
United States; or 

Who steals, embezzles, knowingly and wilfully mis- 
appropriates, applies to his own use or benefit, or wrong- 
fully or knowingly sells or disposes of any ordnance. 
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arms, equipments, ammunition, clothing, subsistence 
stores, money, or other property of the United States, 
furnished or intended for the military service thereof; 
or 

Who knowingly purchases, or receives in pledge for 
any obligation or indebtedness, from any soldier, officer, 
or other person who is a part of or employed in said 
forces or service, any ordnance, arms, equipments, am- 
munition, clothing, subsistence stores, or other property 
of the United States, such soldier, officer, or other per- 
son not having lawful right to sell or pledge the same; 

Shall, on conviction thereof, be punished by fine or 
imprisonment, or by such other punishment as a court- 
martial may adjudsre. And if any person, being guilty 
of any of the offences aforesaid, while in the military 
service of the United States, receives his discharge, or 
is dismissed from the service, he shall continue to be 
liable to be arrested and held for trial and sentenced by 
a court-martial, in the same manner and to the same 
extent as if he had not received such discharge nor been 
dismissed. 

Art. 61. Any officer who is convicted of conduct un- 
becoming an officer and a gentleman shall be dismissed 
from the service. 

Art. 62. All crimes not capital, and all disorders and 
neglects, which officers and soldiers may be guilty of, 
to the prejudice of good order and military discipline, 
though not mentioned in the foregoing Articles of War, 
are to be taken cognizance of by a general, or a regi- 
mental, garrison, or field-officers^ court-martial, accord- 
ing to the nature and degree of the offence, and pun- 
ished at the discretion of such court. 

Art. 63. All retainers to the camp and all persons 
serving with the armies of the United States in the field. 
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though not enlisted soldiers, are to be subject to orders, 
according to the rules and discipline of war. 

Art. 64. The officers and soldiers of any troops, 
whether militia or others, mustered and in pay of the 
United States, shall, at all times and in all places, be 
governed by the Articles of War, and shall be subject 
to be tried by courts-martial. 

Art. 65. Officers charged with crime shall be arrested 
and confined in their barracks, quarters, or tents, and 
deprived of their swords by the commanding officer. 
And any officer who leaves his confinement before he is 
set at liberty by his commanding officer shall be dis- 
missed from the service. 

Art. 66. Soldiers charged with crimes shall be con- 
fined until tried by court-martial, or released by proper 
authority. 

Art, 67, No pf ovost-martial or officer commanding a 
'guard, shall refuse to receive or keep any prisoner com- 
mitted to his charge by an officer belonging to the forces 
of the United States; provided the officer committing 
shall, at the same time, deliver an account in writing, 
signed by himself, of the crime charged against the 
prisoner. 

Art. 68. Every officer to whose charge a prisoner is 
committed shall, within twenty-four hours after such 
commitment, or as soon as he is relieved from his guard, 
report in writing, to the commanding officer, the name 
of such prisoner, the crime charged against him, and 
the name of the officer committing him; and if he fails 
to make such report, he shall be punished as a court- 
martial may direct. 

Art. 69. Any officer who presumes, without proper 
authority, to release any prisoner committed to his 
charge, or suffers any prisoner so committed to escape, 
shall be punished as a court-martial may direct. 
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Art. 70. No officer or soldier put in arrest shall be 
continued in confinement more than eight days, or until 
such time as a court-martial can be assembled. 

Art. 71. When an officer is put in arrest for the pur- 
pose of trial, except at remote military posts or stations, 
the officer by whose order he is arrested shall see that a 
copy of the charges on which he is to be tried is served 
upon him within eight days after his arrest, and that he 
is brought to trial within ten days thereafter, unless the 
necessities of the service prevent such trial; and then 
he shall be brought to trial within thirty days after the 
expiration of said ten days. If a copy of the charges be 
not served, or the arrested officer be not brought to trial, 
as herein required, the arrest shall cease* But officers 
released from arrest, under the provisions of this article, 
may be tried, whenever the exigencies of the service 
shall permit, within twelve months after such release 
from arrost. 

Art. 72. Any general officer commanding an army, 
a Territorial Division or a Department, or colonel com- 
manding a separate Department, may appoint general 
courts-martial whenever necessary. But when any such 
commander is the accuser or prosecutor of any officer 
under his command, the court shall be appointed by the 
President; and its proceedings and sentence shall be 
sent directly, to the Secretary of War, by whom they 
shall be laid before the President, for his approval or 
orders in the case. 

Art. 73. In time of war the commander of a division 
or of a separate brigade of troops, shall be competent to 
appoint a general court-martial. But when such com- 
mander is the accuser or prosecutor of any person under 
his command, the court shall be appointed by the next 
higher commander. 

Art. 74. Officers who may appoint a court-martial 
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shall be competent to appoint a judge adyocate for the 
same. 

Abt. 75. General courts-martial may consist of any 
number of officers from five to thirteen, inclusive; but 
they shall not consist of less than thirteen when that 
number can be convened without manifest injury to the 
service. 

Abt. 76. When the requisite number of officers to 
form a general court-martial is not present in any post 
or detachment, the commanding officer shall, in cases 
which require the cognizance of such a court, report to 
the commanding officer of the department, who shall, 
thereupon, order a court to be assembled at the nearest 
post or department at which there may be such a requi- 
site number of officers, and shall order the party ac- 
cused, with necessary witnesses, to be transported to the 
place where the said court shall be assembled. 

Abt. 77. Officers of the Eegular Army shall not be 
competent to sit on courts-martial to try the officers or 
soldiers of other forces, except as provided in Article 78. 

Abt. 78. Officers of the Marine Corps, detached for 
service with the Army by order of the President, may 
be associated with officers of the Regular Army on 
courts-martial for the trial of offenders belonging to the 
Eegular Army, or to forces of the Marine Corps so de- 
tached; and in such cases the orders of the senior officer 
of either corps, who may be present and duly authorized, 
shall be obeyed. 

Abt. 79. Officers shall be tried only by general courts- 
martial; and no officer shall, when it can be avoided, be 
tried by officers inferior to him in rank. 

Abt. 80. In time of war a field officer may be detailed 
in every regiment, to try soldiers thereof for offences not 
capital; and no soldier serving with his regiment shall 
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be tried by a regimental or garrison court-martial when 
a field-officer of his regiment may be so detailed. 

Art. 81. Every officer commanding a regiment or 
corps shall, subject to the provisions of article eighty, be 
competent to appoint, for his own regiment or corps, 
courts-martial, consisting of three officers, to try offences 
not capital. 

Art. 82. Every officer commanding a garrison, fort, 
or other place, where the troops consist of different 
corps, shall, subject to the provisions of article eighty, 
be competent to appoint, for such garrison or other 
place, courts-martial, consisting of three officers, to try 
offences not capital. 

Art. 83. Regimental and garrison courts-martial, and 
field-officers detailed to try offenders, shall not have 
power to try capital cases or commissioned officers, or 
to inflict a fine exceeding one month^s pay, or to im- 
prison or put to hard labor any non-commissioned 
officer or soldier for a longer time than one month. 

Art. 84. The judge advocate shall administer to each 
member of the court, before they proceed upon any trial, 
the following oath, which shall also be taken by all 
members of regimental and garrison courts-martial: 
" You, A B, do swear that you will well and truly try 
and determine, according to evidence, the matter now 
before you, between the United States of America and 
the prisoner to be tried, and that you will duly admis^ 
ister justice, without partiality, favor, or affection, ac- 
cording to the provisions of the rules and articles for 
the government of the armies of the United States, and 
if any doubt should arise, not explained by said articles, 
then according to your conscience, the best of your un- 
derstanding, and the custom of war in like cases; and 
you do further swear that you will not divulge the sen- 
tence of the court until it shall be published by the 
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proper authority, except to the judge advocate; neither 
will you disclose or discover the vote or opinion of any 
particular member of the court-martial, unless required 
to give evidence thereof, as a witness, by a court of jus- 
tice, in a due course of law. So help you God.'* 

Art. 85. When the oath has been administered to the 
members of a court-martial, the president of the court 
shall administer to the judge advocate, or person offici- 
ating as such, an oath in the following form : " You, A 
B, do swear that you will not disclose or discover the 
vote or opinion of any particular member of the court- 
martial, unless required to give evidence thereof, as a 
witness, by a court of justice, in due course of law; nor 
divulge the sentence of the court to any but the proper 
authority, until it shall be duly disclosed by the same. 
So help you God.^' 

Art. 86. A court-martial may punish, at discretion, 
any person who uses any menacing words, signs, or ges- 
tures, in its presence, or who disturbs its proceedings by 
any riot or disorder. 

Art. 87. All members of a court-martial are to behave 
with decency and calmness. 

Art. 88. Members of a court-martial may be chal- 
lenged by a prisoner, but only for cause stated to the 
court. The court shall determine the relevancy and 
validity thereof, and shall not receive a challenge to 
more than one member at a time. 

Art. 89. When a prisoner, arraigned before a general 
court-martial, from obstinacy and deliberate design, 
stands mute, or answers foreign to the purpose, the 
court may proceed to trial and judgment, as if the pris- 
oner had pleaded not guilty. 

Art. 90. The judge advocate, or some person deputed 
by him, or by the general or officer commanding the 
army, detachment, or garrison, shall prosecute in the 
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name of the United States; but when the prisoner has 
made his plea^ he shall so far consider himself counsel 
for the prisoner as to object to any leading question to 
any of the witnesses, and to any question to the pris- 
oner, the answer to which might tend to criminate 
himself. 

Art. 91. The depositions of witnesses residing beyond 
the limits of the State, Territory, or district in which 
any military court may be ordered to sit, if taken on 
reasonable notice to the opposite party and duly authen- 
ticated, may be read in evidence before such court in 
cases not capital. 

Art. 92. All persons who give evidence before a court- 
martial shall be examined on oath or affirmation, in the 
following form : ^* You swear (pr affirm) that the evi- 
dence you shall give, in the case now in hearing, shall 
be the truth, the whole truth, and nothing but the truth. 
So help you God." 

Art. 93. A court-martial shall, for reasonable cause, 
grant a continuance to either party, for, such time, and 
as often as may appear to be just : Providedy That if the 
prisoner be in close confinement, the trial shall not be 
delayed for a period longer than sixty days. 

Art. 94. Proceedings of trials shall be carried on only 
between the hours of eight in the morning and three in 
the afternoon, excepting in cases which, in the opinion 
of the officer appointing the court, require immediate 
example. 

Art. 95. Members of a court-martial, in giving their 
votes, shall begin with the youngest in commission. 

Art. 96. No person shall be sentenced to suffer death, 
except by the concurrence of two-thirds of the members 
of a general court-martial, and in the cases herein ex- 
pressly mentioned. 

Art, 97. No person in the military service shall; nn- 



APPENDIX. 371 

der the sentence of a court-martial, be punished by con- 
finement in a penitentiary, unless the offence of which 
he may be convicted would, by some statute of the 
United States, or by some statute of the State, Territory, 
or District in which such offence may be committed, or 
by the common law, as the same exists in such State, 
Territory, or District, subject such convict to such pun- 
ishment. 

Art. 98. Tfo j)erson in the military service shall be 
punished by flogging, or by branding, marking, or tat- 
tooing on the body. 

Art. 99. No officer shall be discharged or dismissed 
from the service, except by order of the President, or by 
sentence of a general court-martial ; and in time of peace 
no officer shall be dismissed, except in pursuance of the 
sentence of a court-martial, or in mitigation thereof. 

Art. 100. When an officer is dismissed from the ser- 
vice for cowardice or fraud, the sentence shall further 
direct that the crime, punishment, name, and place of 
abode of the delinquent shall be published in the news- 
papers in and about the camp, and in the State from 
which the offender came, or where he usually resides; 
and after such publication it shall be scandalous for an 
officer to associate with him. 

Art. 101. When a court-martial suspends an officer 
from command, it may also suspend his pay and emolu- 
ments for the same time, according to the nature of his 
offence. 

Art. 102. No person shall be tried a second time for 
the same offence. 

Art. 103. No person shall be liable to be tried and 
punished by a general court-martial for any offence 
which appears to have been committed more than two 
years before the issuing of the order for such trial, un- 
less, by reason of having absented himself, or of some 
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other manifest impediment, he shall not have been 
amenable to justice within that period. 

Abt. 104. No sentence of a court-martial shall be 
carried into execution until the same shall have been 
approved by the officer ordering the court, or by the 
officer commanding for the time being. 

Art. 105. No sentence of a court-martial inflicting the 
punishment of death shall be carried into execution 
until it shall have been confirmed by the President; 
except in the cases of persons convicted, in time of war, 
as spies, mutineers, deserters, or murderers, and in the 
cases of guerilla marauders, convicted, in time of war, 
of robbery, burglary, arson, rape, assault with intent to 
commit rape, or of violation of the laws and customs of 
war; and in such excepted cases the sentence of death 
may be carried into execution upon confirmation by the 
commanding general in the field, or the commander of 
the department, as the case may be. 

Art. 106. In time of peace no sentence of a court- 
martial, directing the dismissal of an officer, shall be 
carried into execution, until it shall have been confirmed 
by the President, 

Art. 107. No sentence of a court-martial appointed 
by the commander of a division or of a separate brigade 
of troops, directing the dismissal of an officer, shall be 
carried into execution until it shall have been confirmed 
by the general commanding the Army in the field to 
which the division or brigade belongs. 

Art. 108. No sentence of a court-martial either in 
time of peace or in time of war, respecting a general 
officer, shall be carried into execution, until it shall 
have been confirmed by the President. 

Art. 109. All sentences of a court-martial may be 
confirmed and carried into execution by the officer 
ordering the court, or by the officer commanding for 
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the time being, where confirmation by the President, or 
by the commanding general in the field, or commander 
of the department, is not required by these articles. 

Art. 110. No sentence adjudged by a field-officer, 
detailed to try soldiers of his regiment, shall be carried 
into execution, until the same shall have been approved 
by the brigade commander, or, in case there be no brigade 
commander, by the commanding officer of the post or 
camp. 

Art. 111. Any officer who has authority to carry into 
execution the sentence of death, or of dismissal of an 
officer, may suspend the same until the pleasure of the 
President shall be known; and, in such case, he shall 
immediately transmit to the President a copy of the 
order of suspension, together with a copy of the proceed- 
ings of the court. 

Art. 112. Every officer who is authorized to order a 
general court-martial shall have power to pardon or 
mitigate any punishment adjudged by it, except the 
punishment of death or of dismissal of an officer. Every 
officer commanding a regiment or garrison in which a 
regimental or garrison court-martial may be held, shall 
have power to pardon or mitigate any punishment 
which such court may adjudge. 

Art. 113. Every judge advocate, or person acting as 
such, at any general court-martial, shall, with as much 
expedition as the opportunity of time and distance of 
place may admit, forward the original proceedings and 
sentence of such court to the Judge Advocate General 
of the Army, in whose office they shall be cat efully pre- 
served. 

Art. 114. Every party tried by a general court-mar- 
tial shall, upon demand thereof, made by himself or by 
any person in his behalf, be entitled to a copy of the 
proceedings and sentence of such court. 
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Abt. 115. A court of inquiry, to examine into the 
nature of any transaction of, or accusation or imputa- 
tion against, any officer or soldier, may be ordered by 
the President or by any commanding officer; but, as 
courts of inquiry may be perverted to dishonorable pur- 
poses, and may be employed, in the hands of weak and 
envious commandants, as engines for the destruction of 
military merit, they shall never be ordered by any com- 
manding officer, except upon a demand by the officer or 
soldier whose conduct is to be inquired of. 

Art. 116. A court of inquiry shall consist of one or 
more officers, not exceeding three, and a recorder, to 
*educe the proceedings and evidence to writing. 

Akt. 117. The recorder of a court of inquiry shall 
Administer to the members the following oath : " You 
ehall well and truly examine and inquire, according to 
the evidence, into the matter now before you, without 
partiality, favor, affection, prejudice, or hope of reward : 
so help you God.^^ After which the president of the 
court shall administer to the recorder the following 
oath : " You, A B, do swear that you will, according to 
your best abilities, accurately and impartially record the 
proceedings of the court and the evidence to be given in 
the case in hearing: so help you God.*' 

Art. 118. A court of inquiry, and the recorder there- 
of, shall have the same power to summon and examine 
witnesses as is given to courts-martial and the judge 
advocates thereof. Such witnesses shall take the same 
oath which is taken by witnesses before courts-maiftial, 
and the p^y accused shall be permitted to examine 
and cross-examine them, so as fully to investigate the 
circumstances in question. 

Art. 119. A court of inquiry shall not give an opinion 
on the merits of the case inquired of unless specially 
ordered to do so. 
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Art. 120. The proceedings of a court of inquiry must 
be authenticated by the signatures of the recorder and 
the president thereof, and delivered to the commanding 
officer. 

Art. 121. The proceedings of a court of inquiry may 
be admitted as evidence by a court-martial, in cases not 
capital, nor extending to the dismissal of an officer: 
Provided^ That the circumstances are such that oral 
testimony cannot be obtained. 

Art. 122. If, upon marches, guards, or in quarters, 
different corps of the Army happen to join or do duty 
together, the officer highest m rank of the line of the 
Army, Marine Corps, or militia, by commission, there on 
duty or in quarters, shall command the whole, and give 
orders for what is needful to the service, unless other- 
wise specially directed by the President, according to 
the nature of the case. 

Art. 123. In all matters relating to the rank, duties, 
and rights of officers, the same rules and regulations 
shall apply to officers of the Regular Army and to vol- 
unteers commissioned in, or mustered into said service, 
under the laws of the United States, for a limited 
period. 

Art. 124. Officers of the militia of the several States, 
when called into the service of the United States, shall 
on all detachments, courts-martial, and other duty 
wherein they may be employed in conjunction with the 
regular or volunteer forces of the United States, take 
rank next after all officers of the like grade in said 
regular or volunteer forces, notwithstanding the com- 
missions of such militia officers may be older than the 
commissions of the said officers of the regular or volun- 
teer forces of the United States. 

Art. 125. In case of the death of any officer, the 
major of his regiment, or the officer doing the major^s 
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dntj^ or the second officer in command at any post or 
garrison, as the case may be, shaU immediately secure 
all his effects then in camp or quarters, and shall make, 
and transmit to the office of the Department of War, an 
inventory thereof. 

Art. 126. In case of the death of any soldier, the 
commanding officer of his troop, battery, or company 
shall immediately secure all his effects then in camp or 
quarters, and shall, in the presence of two other officers, 
make an inventory thereof, which he shall transmit to 
the office of the Department of War. 

Abt. 127. Officers charged with the care of the effects 
of deceased officers or soldiers shall account for and 
deliver the same, or the proceeds thereof, to the legal 
representatives of such deceased officers or soldiers. 
And no officer so charged shall be permitted to quit the 
regiment or post until he has deposited in the hands of 
the commanding officer all the effects of such deceased 
officers or soldiers not so accounted for and delivered. 

Abt. 128. The foregoing articles shall be read and 
published, once in every six months, to every garrison, 
regiment, troop, or company in the service of the United 
States, and shall be duly observed and obeyed by all 
officers and soldiers in said service. 

Sec. 1343. All persons who, in time of war, or of re- 
bellion against the supreme authority of the United 
States, shall be found lurking or acting as spies in or 
about any of the fortifications, posts, quarters, or en- 
campments of any of the armies of the United States, 
or elsewhere, shall be triable by a general court-martial 
or by a military commission, and shall, on conviction 
thereof, suffer death. 
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STATUTORY PROVISIONS IN THE NATURE OP 

ARTICLES OF WAR. 

Sec. 1202, E. S. Every judge advocate of a court mar- 
tial shall have power to issue the like process to compel 
witnesses to appear and testify which courts of criminal 
jurisdiction within the State, Territory, or District 
where such military courts shall be ordered to sit, may 
lawfully issue. 

Sec. 1203, E. S. The judge advocate of a military 
court shall have power to appoint a reporter, who shall 
record the proceedings of, and testimony taken before, 
such court, and may set down the same, in the first in- 
stance, in short-hand. The reporter shall, before enter- 
ing upon his duty, be sworn or affirmed, faithfully to 
perform the same. 

Sec. 1228, E. S. No officer of the Army who has been 
or may be dismissed from the service by the sentence of 
a general court-martial, formally approved by the proper 
reviewing authority, shall ever be restored to the mili- 
tary service, except by a reappointment confirmed by the 
Senate. 

Sec. 1229, E. S. The President is authorized to drop 
from the rolls of the Army for desertion, any officer who 
is absent from duty three months without leave ; and no 
officer so dropped shall be eligible for reappointment. 
And no officer in the military or naval service shall, in 
time of peace, be dismissed from service, except upon 
and in pursuance of the sentence of a court-martial to 
that effect, or in commutation thereof. 

Sec. 1230, E. S. When any officer, dismissed by order 
of the President, makes, in writing, an application for 
trial, setting forth, under oath, that he has been wrong- 
fully dismissed, the President shall, as soon as the 
necessities of the service may permit, convene a court- 
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martial, to try such officer on the charges on which he 
shall have been dismissed. And if a court-martial is 
not so convened within six months from the presenta- 
tion of such application for trial, or if such court, being 
convened, does not award dismissal or death as the pun- 
ishment of such officer, the Order of dismissal by the 
President shall be void. 

Sec. 1336, E. S. The Superintendent of the Military 
Academy shall have power to convene general courts- 
martial for the trial of cadets, and to execute the sen- 
tences of such courts, except the sentences of suspension 
and dismission, subject to the same limitations and 
conditions now existing as to other general courts- 
martial. 

The three Sections next following relate to offences 
committed at the Military Prison at Fort Leavenworth, 
Kansas : 

Sec. 1359, E. S. Any officer who shall suffer a convict 
to escape, or shall in any way consent to his escape, or 
shall aid him to escape, or in an attempt to escape, shall 
be dismissed from the service, and suffer such other 
punishment as a court-martial may inflict. 

Sec. 1360, E. S. Any soldier or other person employed 
in the prison, who shall suffer a convict to escape, or 
shall in any way consent to his escape, or shall aid him 
to escape, or in an attempt to escape, shall, upon con- 
viction by a court-martial, be confined therein not less 
than one year. 

Sec. 1361, E. S. All persons under confinement in 
said military prison undergoing sentence of court-mar- 
tial, shall be liable to trial and punishment by court- 
martial under the Eules and Articles of War for offences 
committed during the said confinement. 
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Sec. 1621, R. S. The Marine Corps, . • • . when de- 
tached for service with the Army, by order of the Presi- 
dent, . . . shall be subject to the Rules and Articles of 
War prescribed for the government of the Army. 

Sec. 1658, R. S. Courts-martial for the trial of militia 
shall be composed of militia officers only. 

Segs. 1996, 1998, R. S. Every person who hereafter 
deserts the military (or naval) service of the United 
States, or who, being duly enrolled, departs the jurisdic- 
tion of the district in which he is enrolled, or goes 
beyond the limits of the United States, with intent to 
avoid any draft into the military (or naval) service, 
lawfully ordered, shall be deemed to have voluntarily 
relinquished and forfeited his right of citizenship, as 
well as his right to become a citizen; and such person 
shall be forever incapable of holding any office of trust 
or profit under the United States, or of exercising any 
rights of a citizen thereof. 

Act of March 3, 1877, c. 103, s. 1. Hereafter the 
records of the regimental, garrison, and field officers^ 
courts-martial, shall, after having been dieted upon, be 
retained and filed in the Judge Advocate^s office at the 
Headquarters of the Department Commander in whose 
department the courts were held, for two years, at the 
end of which time they may be destroyed. 
, Act of Makch 16, 1878, c. 37. In the trial of all in- 
dictments, informations, complaints, and other proceed- 
ings against persons charged with the commission of 
crimes, offences, and misdemeanors, in the United States 
courts, Tei^ritorial courts, and courts-martial and courts 
of inquiry, in any State or Territory, including the Dis- 
trict of Columbia, the person so charged shall, at his 
own request but not otherwise, be a competent witness. 
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And his failure to make such request shall not create 
any presumption against him. 

Act of April 11, 1890, c. 78. The one hundred and 
third article of the Eules and Articles of War be, and 
the same is hereby, amended by adding thereto the fol- 
lowing words : 

"No person shall be tried or punished by a court- 
martial for desertion in time of peace and not in the 
face of an enemy, committed more than two years before 
the arraignment of such person for such offence, unless 
he shall meanwhile have absented himself from the 
United States, in which case the time of his absence 
shall be excluded in computing the period of the limi- 
tation : Provided, That said limitation shall not begin 
until the end of the term for which said person was mus- 
tered into the service/^ 

Act of Sept. 27, 1890, c. 998. Whenever by any of 
the Articles of War for the government of the Army the 
punishment on conviction of any military offence is left 
to the discretion of the court-martial, the punishment 
therefor shall not, in time of peace, be in excess of a limit 
which the President may prescribe. 

[The code of maximum punishments prescribed by the 
President under this Act is published in G. 0. 21 of 
1891, set forth below.] 

Act of Oct. 1, 1890, c. 1259. To promote the ad- 
ministration of justice in the Army. 

Sec. 1. Hereafter, in time of peace, all enlisted men 
charged with offences now cognizable by a garrison or 
regimental court-martial shall, within twenty-four hours 
from the time of their arrest, be brought before a sum- 
mary court, which shall consist of the line oflBcer second 
in rank at the post or station or of the command of the 
alleged offender, and at stations where only officers of 
the staff are on duty the officers second in rank shall 
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constitute such court, who shall have power to adminis- 
ter oaths and to hear and determine the case, and when 
satisfied of the guilt of the accused party adjudge the 
punishment to be inflicted. There shall be a summary 
court record-book or docket kept at each military post, 
and in the field at the headquarters of the command, in 
which shall be entered a record of all cases heard and 
determined and the action had thereon, and no sentence 
adjudged by said summary court shall be executed until 
it shall have been approved by the post or other com- 
mander: Provided, That when but one commissioned 
oflicer is present with a command he shall hear and 
finally determine such cases as require summary action : 
Provided further, That the President be, and he hereby 
is, authorized to prescribe specific penalties for such 
minor offences as are now brought before garrison and 
regimental courts-martial: Provided, further, That any 
enlisted man charged with an offence and brought before 
such summary court may, if he so desires, object to a 
hearing and determination of his case by such court and 
request a trial by court-martial, which request shall be 
granted as of right, and when the court is the accuser 
the case shall be heard and determined by the post-com- 
mander, or by regimental or garrison court-martial: 
And provided further, That post and other commanders 
shall, on the last day of each month, make a report to 
the department headquarters of the number of cases de- 
termined by summary court during the month, setting 
forth the offences committed and the penalties awarded, 
which reports shall be filed in the office of the judge 
advocate of the department. 

Sec. 2. That it shall be lawful for any civil officer 
having authority under the laws of the United States or 
of any State, Territory, or District, to arrest offenders, to 
summarily arrest a deserter from the military service of 
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the United States and deliver him into the custody 
of the military authority of the General Goyemment. 

Act of July 27, 1892, c. 272. [Seo. 1 consists of 
amendments of the 17th, 84th, lOlth and 110th Articles 
of War, which are incorporated in those Articles as herein 
above set forth. 

Sec. 2. That whenever - a court-martial shall sit in 
closed session the judge advocate shall withdraw, and when 
his legal advice or his assistance in referring to recorded 
evidence is required it shall be obtained in open court. 

Sec. 3. That fraudulent enlistment, and the receipt of 
*any pay or allowance thereunder, is hereby declared a 
military offence and made punishable by court-martial, 
under the 62d Article of War.* 

Sec. 4. That judge advocates of departments and of 
courts-martial, and the trial officers of summary courts, 
are hereby authorized to administer oaths for the pur- 
poses of the administration of military justice, and for 
other purposes of military administration. 

Sec. 5. That the commanding officers authorized to 
approve the sentences of summary courts shall have the 
power to remit or mitigate the same. 

Code of Maximum Punishments. 

General Orders, ) HEADQUARTERS OF THE ARMY, 

\ Adjutant General's Office, 
No. 21. ) Washington, February 27, 1891. 

The following order has been received from the Presi- 
dent and is published for the information and guidance 

of all concerned : 

Exectjtivb Mansion, 
Washington, D. C, February 26, 1891. 

In accordance with an act of Congress approved Sep- 
tember 27, 1890, the following limits to the punishment 

* See definition of '* fraudulent enlistTnejit," as given in Circ. 13, 
H. Q. A., of 1892. 
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of enlisted men, together with the accompanying regu- 
lations, are established for the government in time of" 
peace of all courts-martial, and will take effect thirty 
days after the date of this order : 

I. Subject to the modifications authorized in subdi- 
vision 3 of this section, the punishment for desertion 
shall not exceed the following : 

1. In the case of a soldier who surrenders — 

(a) When such surrender is made within thirty days 
after desertion, confinement at hard labor, with forfeit- 
ure of pay and allowances, for three months. 

{b) When such surrender is made after an absence of 
more than thirty days ^||||ot more than ninety days, 
confinement at hard laoor^ith forfeiture of pay and 
allowances, for six months. 

(c) When such surrender is made after an absence of 
more than ninety days, dishonorable discharge, with for- 
feiture of all pay and allowances, and confinement at 
hard labor for eighteen months; provided, that in the 
case of a deserter who had not been more than three 
months in the service, the confinement shall not exceed 
ten months. 

2. In the case of a soldier who does not surrender — 
{a) When at the time of desertion he shall have been 

less than three months in the service, dishonorable dis- 
charge, with forfeiture of all pay and allowances, and 
confinement at hard labor for one year. 

(6) When at the time of desertion he shall have been 
three months or more but less than six months in the 
Gorvice, dishonorable discharge, with forfeiture of all 
pay and allowances, and confinement at hard labor for 
eighteen months. 

{c) When at the time of desertion he shall have been 
six months or more in the service, dishonorable dis- 
charge, with forfeiture of all pay and allowances, and 
confinement at hard labor for two years and six months. 
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3. The foregoing limitations will be subject to modi- 
fication under the following conditions: 

(a) The punishment of a deserter may be increased 
by one year of confinement at hard labor in considera- 
tion of each previous conviction of desertion, and also by- 
dishonorable discharge and forfeiture of all pay and al- 
lowances when not already authorized. 

(b) The punishment ^ (iesertion when joined in by- 
two or more soldiers in the execution of a conspiracy, or 
for desertion in the presence of ah outbreak of Indians 
or of any unlawful assemblage which the troops may be 
opposing, shall not exceedjldishonorable discharge, for- 
feiture of all pay and ^MHices, and confinement at 
hard labor for five years. 

IL Except as herein otherwise indicated punishments 
sha^ not exceed the limits prescribed in the following 
table : 



Offences. 



UNpER 17th Article of War. 

Selffn^ horse or arms, either or 
both. 



Selling accoutrements. 



Selling clothing. 



Losing or spoiling horse or arms 
through neglect. 

Losing or spoiling accoutre- 
ments or clothing through 
neglect. 

Under 20th Article op War. 

Behaving himself with disre- 
spect toward his commanding 
officer. 

Under 34th Article op War. 

Refusal to obey or using violence 
to officer or non-commissioned 
officer while quelling quarrels 
or disorders. 

Under 31st Article op War. 

Lying out of quarters 



Limit of punishment. 



Three years' cohflnement at hard labor; 

for non-commissioned officer, reduction 

in addition thereto. 
Four mouths' confinement at hard labor; 

for non-commisioned officer, reduction 

in addition thereto. 
Two months'* confinement at hard labor; 

for non-commissioned officer, reduction 

in addition thereto. 
Four months' confinement at hard labor; 

for non-commissioned officer, reduction 

in addition thereto. 
One montli's confinement at hatd labor; 

for non-commissioned officer, reduciion 

in addition thereto. 



Six months' confinement at hard labor 
and forfeiture of $10 per month for the 
same period; for non-commissioued 
officer, reduction in addition thereto. 



Dishonorable discbarge, with forfeiture of 
all pay and allowances and imprison- 
ment for two years. 



Forfeiture of $2; corporal, ^3; ser^ant,$4. 
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Oifences. 



Umdeb 82d Abticlb of Wab. 

Absence toithout leave — 

Less than one hour (not including 

absence from a roll-call). 
Less than one hour (induding 
absence from a roU-oUl). 

From one to six hours 



From six to twelve hours. 



From twelve 
hours. 



to twenty-four 



From twenty-four to forty-eight 
hours. 



Prom ten to twenty-nine days. . . 



From thirty to ninety days. 



For more than ninety days . 



Under 88d Aatici^ of Wab. 

Failure to repair at the time 

fixedf etc., to the place of 

parade — 

For reveille or retreat roU-calL . . 

For guard detail 

For fatisrue detail 

For dress parade 

For the weekly insi)ection 

For target practice 

Fordrifl 

For guard mounting (by musi- 
cian) 

For stable duty 

Undkb SSth Article of War. 

Drunkenness on — 
Guard 

Duty as company cook 

Fztra or special duty 

AtdriU 

At target practice 

At parade 

A< inFpection 

At inspection of company guard 

detail. 
At stable duty 



Limit of punishment. 



Forfeiture of 60 cents; corporal, $1; ser- 
geant, tZ. 

Forfeiture of $1; corporal, $2; sergeant. 
$8: 1st sergeant or non-commissioned 
officer of higher grade, $4. 

Forfeiture of $2; corporal, $3; sergeant, 
$4: 1st sergeant or non-commissioned 
officer of higher grade, $6. 

Forfeiture of $3; corporid, $4; sergeant. 
$6; 1st sergeant or non-commissioned 
officer of higher grade, $7. 

Forfeitiure of $5; corporal, $6; ser^reant. 
$7; 1st sergeant or non-commissioned 
officer of higher grade. $10. 

Forfeiture of $6 and five days^ confine- 
ment at hard labor. For corporal, for- 
feiture of $8; sergeant, $10; Ist seii^:eant 
or non-commissioned officer of higher 
grade, $12, or, for all non-commissioned 
officers, reduction. 
From two to nine days i^orfeiture of $10 and ten days' confine- 
ment at bard labor; for non-commis- 
sioned officer, reduction in addition 
thereto. 

Forfeiture of $20 and one month's confine- 
ment at hard labor; for non-commis- 
sioned officer, reduction In additicm 
thereto. 

Three months* confinement at hard labor 
and forfeiture of $10 per month forsame 
period; for non-commissioned officer, 
reduction in addition thereto. 

Dishonorable discbarge and forfeiture of 
all pay and allowances and three 
months' confinement at hard labor. 



Forfeiture of 60 cents; corporal, $1; ser- 
geant, $2; 1st sergeant. $8. 
Forfeiture of |6; corporal, $8; sergeant, 
$10. 



Forfeiture of $2; corporal, $8; ser- 
geant, $5. 



Six months' confinement at hard labor and 
forfeiture of $10 per month for the same 
I>eriod; for non-commissioned ofiQcer, 
reduction in addition thereto. 

Forfeiture of $10. 



Forfeiture of $6. For non-commissioned 
officer, reduction and forfeiture of $10^ 
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Ofleoces. 



Umdeb 40th Abtxclb ob Wab. 
Quitting guard 

Under 51st Abticlb of War. 
Persuading soldiers to desert ... 

Under 60th Article of War. 

Under 62d Article of War. 
Manslaughter 

Assault, with intent to kilL 

Biu^lary 

Forgery 

Perjury 

False swearing 

Robbery .^ 

Larceny or embezzlement of 
property — * 
Of the value of more than 
$100. 

Of the value of $100 or less 
and more than $60. 

Of the value of $50 or less 
and more than $20. 

Of the value of $20 or less . . . 



Limit of punishment. 



Six months* confinement at hard labor 
and forfeiture of $10 per month for the 
same ];)eriod; for non-commissioned of- 
ficer, reduction in addition thereta 



Six months* confinement at hard labor 
and forfeiture of $10 per month for the 
same period^ for non-commissioned 
officer, reduction In addition thereto. 

Dishonorable discbarge, forfeiture of all 
pa^ and allowances, and four years* im- 
prisonment. 



Dishonorable discharge, forfeiture of all 
pa^ and allowances, and ten years* im- 
prisonment. 

Dishonorable discharge, forfeiture of all 
pa^ and allowances, and ten years* im- 
prisonment. 

Dishonorable discharge, forfeiture of all 
pav and allowances, and five years* im- 
prisonment. 

Dishonorable discharge, forfeiture of all 
pav and allowances, and four years* im- 
prisonment. 

Dishonorable discharge, forfeiture of all 
pa^ and allowances, and four years* im - 
pnsonment. 

Dishonorable discharge, forfeiture of all 
pa^ and allowances, and two years* im- 
pnsonment. 

Dishonorable discharge, forfeiture of all 
pa^ and allowances, and six years* im 
pnsonment. 



Dishonorable discharge, forfeiture of aU 
pa^ and allowances, and four years' im- 
prisonment. 

Dishonorable discharge, forfeiture of all 
pay and allowances, and three years* 
imprisonment. 

Dishonorable discharge, forfeiture of aU 
pav and allowances, and two years* im- 
prisonment. 

Dishonorable discharge, forfeiture of all 
pay and allowances, and one year's im- 
prisonment. 

Six months' confinement at hard labor 
and forfeiture of $10 per month for the 
same period; for non-commissioned of> 
ficer, reduction in addition thereto. 

One month's confinement at hard labor 
and forfeiture of $10; for non-commis- 
sioned officer, reduction in addition 
thereto. 



Disobedience of orders, involving 
wilful defiance of the author- 
ity of a non-commissioned offi- 
cer in charge of a guard or 
party. 

Using threatening or insulting 
language or behaving in an in- 
subordinate manner to a non- 
commissioned officer while in 
the execution of his office. 

'*'In specifications to charges of larceny or embezzlement the value or the 
proper^ shall be stated. 
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Offences. 



Under 62d Articub of War— 

Continued. 
Absence from fatigue dutj 

Absence from extra or special 
duty. 

Absence from duty as company 
or hosx)it€kl cook. 

Introducing liquor into post or 
camp in violation of standing 
orders. 

Dnmkenness at post or in quar- 
ters. 

Drunkenness and disorderly con- 
duct, causing the offender's 
arrest and conviction by civil 
authorities at a place within 
ten miles of his station. 

Noisy or disorderly conduct in 
quarters. 

Abuse by non-commissioned 
officer of his authority over 
an inferior. 

Non-commissioned officer en- 
couraging gambling. 

Non-commissioned officer mak- 
ing false report. 

Sentinel allowing a prisoner 
under his charge to escape 
through neglect. 

Sentinel wilfully suffering 
prisoner under his charge to 
escape. 

Sentinel allowing a prisoner un- 
der his charge to obtain liq- 
uor. 

Sentinel or member of (sruard 
drinking liquor with prisoners. 

Disrespect or affront to a senti- 
nel. 



Resisting or disobeying sentinel 
in lawful execution of his 
duty. 

Lewd or indecent exposure of 
person. 



limit of Punishment. 



Forfeiture of $4; corpoml* $6; sergeant, 

$6. 
Forfeiture of $4; corporal, $5; seigeant, 

$6. 
Forfeiture of $10. 

Foi-feiture of $3. For non-commissioned 
officer, reduction and forfeiture of $5. 

Forfeiture of $3. For non-commissioned 
officer, reduction and forfeitui-e of |5. 

Forfeiture of $10 and seven days' confine- 
ment at hard labor. For non-commis- 
sioned officer, reduction and forfeiture 
of $12. 

Forfeiture of $4; corporal, $7; sergeant, 

$10. 
Reduction, three months' confinement at 

hard labor, and forfeiture of $10 per 

month fur the same i>eriod. 
Reduction and forfeiture of $5. 

Reduction, forfeiture of $8, and ten dajrs' 

confinement at hard labor. 
Six months' confinement at hard labor 

and forfeiture of $10 per month for the 

same period. 
Dishonorable discharge, forfeiture of all 

paj and allowances, and one year's im- 

pnsonment. 
Two mouths' confinement at hard labor 

and forfeiture of $10 per month for the 

same period. 
Two months' confinement at hard labor 

and forfeiture of $10 per month for the 

same period. 
Two months' confinement at hard labor 

and forfeiture of $10 per month for the 

same period; for non-commissioned 

officer, reduction in addition thereto. 
Six months' confinement at hard labor 

and forfeiture of $10 per month for the 

same period; for non-commissioned 
officer, reduction in addition thereto. 
Three months' confinement at hard labor 

and forfeiture of $10 per month for the 

same period; for non-commissioned 

officer, reduction in addition thereto. 



III. (1.) When a soldier shall be found guilty of an 
offence cognizable when committed for the first time by 
an inferior court-martial his punishment therefor may 
exceed the prescribed limit by one half, if it shall appear 
that during his current enlistment and within two 
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years preceding his trial he has been once convicted of one 
offence or more ; it may be doubled if he has been twice 
so comicted; and it, may be increased by one half of the 
prescribed limit for every such previous conviction, pro- 
vided that upon proof of five or more previous convic- 
tions, the punishment may be that authorized for a fifth 
conviction or dishonorable discharge, with forfeiture o 
all pay and allowances. When found guilty of an 
offence cognizable only by a general court-martial,, and 
on proof of five or more previous convictions within the 
two years, dishonorable discharge, with forfeiture of all 
pay and allowances, may be added to any confinement 
at hard labor. And when a non-commissioned officer 
shall be found guilty of an offence not punishable by 
reduction, reduction may be added to the punishment if 
it shall appear that he has been convicted of a military 
offence within one year and during his current enlist- 
ment. 

(2.) After arriving at the findings, a court-martial 
may be opened to receive evidence of previous convic- 
tions. These convictions must be proved by the records 
of previous trials, or by duly authenticated orders pro- 
mulgating the same, showing the actual offences of 
which the soldier was convicted, except in the cases of 
convictions by summary court, when a duly authenticated 
copy of the record of said court shall be deemed sufficient 
proof. Charges forwarded to the authority ordering r 
general court-martial or submitted to a summary, garri- 
son, or regimental court, must be accompanied by the 
proper evidence of such previous convictions as may 
have to be considered in determining upon a sentence. 
Paragraphs 1017 and 1018 of the Eegulations are super- 
seded by this order. 

IV. This order prescribes the maximum limit of 
punishment for the offences named, and this limit is in- 
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tended for those cases where the severest punishment 
should be awarded. In other cases the punishment 
must be graded down according to the extenuating 
circumstances. Offences not herein provided for remain 
punishable as authorized by the Articles of War and the 
custom of the service. 

V. Summary courts are subject to the restrictions 
named in the 83d Article of War. Soldiers against 
whom charges may be preferred for trial by summary 
court shall not be confined in the guard-house, but shall 
be placed in arrest in quarters, before and during trial 
and while awaiting sentence, unless in particular cases 
restraint may be deemed necessary. 

VI. The following substitutions for punishments 
named in section II of this order are authorized at the 
discretion of the court : 

Detention of pay to the extent of four times the amount 
of the forfeiture; two days^ confinement at hard labor 
for one dollar of forfeited pay; one day's solitary confine- 
ment on bread and water diet for two days' confinement 
at hard labor or for one dollar of forfeited pay; provided 
that a non-commissioned officer not sentenced to reduc- 
tion shall not be subject to confinement; and provided 
that solitary confinement shall not exceed fourteen days 
at one time, nor be repeated until fourteen days have 
elapsed, and shall not exceed eighty-four days in one 
year. Wherever the limit herein prescribed for an 
offence or offences may be brought within the punishing 
power of inferior courts-martial, as defined by the 83d 
Article of War, by substitution of punishment under 
the provisions of this section, the aforesaid courts shall 
be deemed to have jurisdiction of such offence or 
offences. 

VII. Sergeants shall not, if they object thereto, be 
brought to trial before regimental, garrison, or summary 
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courts-martial, without the authority of the officer com- 
petent to order their trial by general court-martial ; nor 
shall sergeants of the post non-commissioned staff be 
reduced, but they may be dishonorably discharged when- 
ever reduction is included in the limit of punishment. 
Paragraphs 105 and 254 of the Regulations, the latter as 
amended by General Orders, No. 67, series of 1890, Ad- 
jutant General^s Office, are modified accordingly. 

Benjamin Habeison. 
By the Pbesident: 

Eedfield Proctor, Secretary of War. 

By command of Major General Schofield: 

J. C. Kelton, Adjutant OeneraL 
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FORMS OF CHAEGES. 

UNDER ARTICLE 5. 

Charge. — False muster, in yiolation of the Fifth 
Article of War. 

Specification. — In that A. B., Captain, etc., at an offi- 
cial muster of {describe the command)^ did unlawfully 
include and muster as a soldier and member of said 
command one C. D., known to him to be not a soldier 
but a civilian. 

This at (or at or near) , on or about. . ....... 

UNDER ARTICLE 14. 

Charge. — False muster, in violation of the Four- 
teenth Article of War. 

Specification, — In that A. B., Captain, etc., did sign 
an official muster roll of his said company for the month 

of , , which contained and included the 

names of C. D., E. F., and G. H., privates and members 
of said company, as being present for duty with the 
same, whereas, in fact, the said C. D., E. F., and G. H. 
were, with the knowledge and connivance of him the 
said A. B., wholly absent from said company and from 
military duty. 

This at , on or about 
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UNDER ARTICLE 20. 

Charge. — ^Disrespect toward his commanding offi- 
cer, in violation of the Twentieth Article of War. 

Specification. — In that A. B., Captain, etc., did behave 
with disrespect toward his commanding officer. Colonel 
C. D., etc., by saying to him — {give language used, and, 
if in the presence of other officers or of soldiers, so 
state). 

Or — ^by saying of or in regard to him — {give language 
or sulstance, and, if in the presence of other officers, etc., 
so state). 

Or, by — (state acts or conduct manifesting disrespect). 

This at ^ on or about 

UNDER ARTICLE 31. 

Charge. — Offering violence against his superior 
officer, in violation of the Twenty-first Article of War. 

Specification. — In that A. B., Private, etc., did offer 
violence against his superior officer. Captain C. D., etc., 
then being in the execution of his office, by threatening 
him and attempting to strike him, with his musket. 

This at , on or about 

Charge.— Disobedience of Orders, in violation of 
the Twenty-first Article of War. 

Specification. — In that A. B., Captain, etc., having re- 
ceived from his superior and commanding officer C. D., 
Colonel, etc., a lawful command and order, requiring 
him to — {state what the order required) ; or— a lawful 
command and order in writing, expressed as follows, 
namely — {give the written order in full) ; did, neverthe- 
less, deliberately refuse (or wholly neglect) to obey said 
order. 

This at , on or about 
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UNDER ARTICLE 23. 

Charge. — ^Joining in a mutiny in violation of the 
Twenty-second Article of War. 

Specification,— In. that A. B., a private of the 

Regiment of , upon a mutiny having been 

begun and excited in said regiment against the author- 
ity of the post commander. Captain CD., upon 

the occasion of the confinement in the guard-house, by 
the order of said post commander, of E. F., a private of 
said regiment, did join in the said mutiny, and, in com- 
bination with sundry other members of said regiment 
assembled on the parade-ground, did stack arms, and 
though ordered by said commander to return to his 
quarters, did, with his associates, refuse to disperse or 
to do any further duty until the said E. P. should be 
released from his confinement. 

This at ^ on or about 

UNDER ARTICLE 33. 

Charge. — Failing properly to endeavor to suppress 
a mutiny, in violation of the Twenty-third Article of 
War. 

Specification, — In that A. B., Captain Co. A, , 

United States Infantry, being present at a mutiny among 
the soldiers of his company, and of said regiment, 
against the authority of the regimental commander, did 
fail to use his utmost endeavor to suppress the same, 
but did simply command the men of his own company 
to return to their quarters, and, on their refusing, took 
no means to compel their obedience or reduce them to 
discipline. 

This at on or about ••••••••••• 
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^^^)ER article 32. 

Charge* — ^Abeence without leaye^ in Tiolation of the 
Thirty-second Article of War. 

Specification. — ^In that A. B., Priyate, etc., did, with- 
out leaye from his commanding officer, absent himself 
from his company, from to {specify- 
ing duration of essence). 

This at , on or about (the dates aboye- 

mentioned). 

Or — In that A. B., priyate, etc., haying receiyed a 
pass authorizing him to be absent from his company till 

, did, at the end of said time, neglect duly 

to return but did remain absent, without leaye from his 
commanding officer, till 

This at , on or about (the dates aboye 

mentioned). 

UNDER ARTICLE 88. 

Charg^e. — Drunkenness on duty, in yiolation of the 
Thirty-eighth Article of War. 

Specification. — In that A. B., Captain, etc., having been 

duly detailed as officer of the day of the Post of 

and having entered upon said duty, was found drunk 
thereon. 

This at , on or about 

Or— In that A. B., Private, etc., having been duly de- 
tailed as a member of the Post guard, and having en- 
tered upon said duty, was found drunk thereon. 

This at , on or about 

UNDER ARTICLE 39. 

Charge. — Sleeping on post, in violation of the 
Thirty-ninth Article of War. 
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Specification. — In that A. B., Private, etc., having been 
duly detailed as a member of the Post guard, and duly 
posted ad a sentinel at {give number or description of 

post), was found by {officer of the day, 

officer of the guard), etc., asleep on his said post. 

This at , on or about 

Charge. — Leaving post in violation of the Thirty- 
ninth Article of War. 

Specification, — In that A. B., Private, etc., having been 
duly detailed as a member of the Post guard, and duly 
posted as a sentinel at {give number or description of 
post), did, before being regularly relieved, leave said 
post and go to {state where he went, etc.). 

This at on or about 

UNDER ARTICLE 42. 

Charge. — Misbehavior before the enemy, in viola- 
tion of the Forty-second Article of "War. 

Specification. — In that Major A. B., commanding 

, having been ordered forward with his said 

command to engage the enemy, did, while said com- 
mand was advancing and under fire, abandon the same 
and seek safety at the rear, and did not reappear until 
the engagement was concluded. 

This at . . . • , on or about 

Charge. — Quitting his post to plunder and pillage, 
in violation of the Forty-second Article of War., 

Specification. — In that A. B., Private, etc., being on 
duty with his regiment in the field, did quit his post 
and colors for the purpose of plunder and pillage, and 
did commit plunder and pillage of the property of one 
C. D., a citizen, by forcibly entering the house of said 
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C. D., against his will, and taking therefrom and appro- 
priating money and effects of the said C. D., of the 

value of dollars. 

This at , on or about 

UNDER ARTICLE 46. 

Charge. — Corresponding with the enemy, in viola- 
tion of the Forty-sixth Article of War. 

Specification, — In that A. B., , did di- 
rectly hold correspondence with and give intelligence 
to the enemy, by writing and transmitting secretly 
through the lines to one C. D., an officer of the enemy's 
army, a communication in words and figures following, 
to wit : {Insert communication containing material in- 
formation). 

This at , on or about 

UlTOER ARTICLE 47. 

Charge. — Desertion, in violation of the Forty- 
seventh Article of War. 

Specification. — In that A. B., Private, etc., having been 
duly enlisted in the military service of the United States, 
did desert the same, and did remain absent as a deserter 

therefrom till arrested at , by , 

on 

Or — having been duly enlisted, etc., and having re- 
ceived a furlough authorizing him to be absent from 

said service, from to , did 

not at said last date return to said service, but did con- 
tinue to remain absent with the intent to abandon the 
same, and did actually remain absent as a deserter there- 
from till arrested at . . ., by , 

on 

This at , on or about. 
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UNDER ARTICLE 50. 

Charge. — Desertion, in violation of the Fiftieth 
Article of War. 

Specification, — In that A. B., Private, Company A, 
First Regiment United States Infantry, did, without 
having bjen regularly discharged from said company 
and regiment, enlist himself in the Second Eegiment 
United States Cavalry. 

This at , on or about 

UNDER ARTICLE 57. 

Charge. — Forcing a safeguard in violation of the 
Fifty-seventh Article of War. 

Specification. — In that A. B., Private, etc., did, with 
other soldiers of his regiment, force a safeguard known 
to him to nave been placed over the house and premises 
of one C. D., an inhabitant of the country, by over- 
powering the guard posted for the protection of the 
same, and violently entering said premises and commit- 
ting waste and plunder therein. 

This at (a place " in foreign parts ") on or about .... 

Or — This at {a place within the United States) on or 
about , and during rebellion against the su- 
preme authority of the United States. 

UNDER ARTICLE 58. 

Charge. — Murder, in violation of the Fifty-eight. 
Article of War. 

Specification. — In that A. B., Private, etc., did, felo- 
niously and with malice aforethought, kill C. D., Pri- 
vate, etc., by shooting him with his rifle. 

This, in time of war, at , on or about ... ^ ... . 

Charge. — Manslaughter, in violation of the Fifty- 
eighth Article of War. 
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SpecifUaiion. — ^In that A- B., PriTate, etc., did imlav- 
fullj and feloniomlj kill one C. D., a ciTilian, br shcwt- 
ing bim with a plstoL 

Tbii$, in time of war, at , on or about. 



^ — Mayhem, in Tiolation of the Fiftj-eigbth 
Article of War. 

Specifkation. — In that A. B., Prirate, etc., in a per- 
Konal combat with 0. D., PriTate, etc., did nnlawfollT 
and feloniooBlj inflict a violent injury ujM>n and wholly 
blind one of his eyes, thereby depriiriug him, tbe said 
C. I)., of the use of that member in battle, and disabling 
bim for active service as a soldier. 

Tbis^ in time of war, at , on or about. 

Chargr^. — Eobbery, in violation of the Fifty-eighth 
Article of War. 

Specification. — In that A. B., Private, etc., did unlaw- 
fully and feloniously make an assault upon one C. D., a 
civilian, and, by means of violence, take from his person 
property belonging to him, to wit, fifty dollars in gold. 

This, in time of war, at , on or about 

Charge* — Arson, in violation of th6 Fifty-eighth 
Article of War. 

Specification. — In that A. B., Private, etc., did unlaw- 
fully and feloniously set fire to and bum the dwelling- 
house of one C. D., a civilian. 

This, in time of war, at , on or about 

Charge. — Burglary, in violation of the Fifty-eighth 
Article of War. 

Specification, — In that A. B., Private, etc., did unlaw- 
fully and feloniously break into and enter, in the night- 
time, the dwelling-house of one C. D., a civilian, with 
intent to commit larceny therein. 
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This, in time of war, at , on or about 



Charge. — Larceny, in violation of the Fifty-eighth 
Article of War. 

Specification, — In that A. B., Private, etc., did unlaw- 
fully and feloniously take and carry away a gold watch, 
of the value of one hundred dollars, the property of one 
C. D., a civilian, against the will and consent of him, the 
said C. D., and with the intent of appropriating the same 
to his, the said A. B/s, own use. 

This, in time of war, at , on or about 

Charge. — Eape, in violation of the Fifty-eighth 
Article of War. 

Specification, — In that A. B., Private, etc., did unlaw- 
fully and feloniously have carnal knowledge of and rav- 
ish one C. D., by means of force and against her will and 
consent. 

This, in time of war, at , on or about 

Charge. — Assault and battery, in violation of the 
Fifty-eighth Article of War. 

Specification. — In that A. B., Private, etc., did unlaw- 
fully and feloniously assault and beat one C. D., a civilian, 
by knocking him down with his musket. 

This, in time of war, at , on or about 

UNDER ARTICLE 60. 

Charge. — Presenting a fraudulent claim, in violation 
of the Sixtieth Article of War. 

Specification. — In that A. B., Captain, etc., having duly 
received from Major C. D., Paymaster United States 
Army, at Washington, D. C, his monthly pay for the 
month of January, 1886, did, notwithstanding, subse- 
quently make and present to Major E. F., Paymaster 
United States Army, a second pay account and claim for 
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pay for the same month, well knowing that said claim 
was false and fraudulent. 
This at the City of New York, on or about 

Charge. — Embezzlement, in violation of the Sixtieth 
Article of War. 

Specification. — In that A. B., Captain, etc., being a dis- 
bursing officer of the United States, and as such having 
in his possession public funds of the United States, fur- 
nished and intended for the military service thereof, and 
duly intrusted to his charge for disbursement in and for 
said service, did wrongfully and in violation of said trust, 
embezzle, and knowingly and wilfully apply to his own 
use and benefit, by (specify the manner y purpose, etc., of 
the personal applicatibn), a portion of said funds, to wit, 
the sum of ^ . . . dollars. 

This at , on or about 

Charge. — Embezzlement, in violation of the Sixtieth 
Article of War. 

Specification. — In that A. B., Captain, etc., being a dis- 
bursing officer of the United States, and being as such 
authorized to draw for proper purposes official checks 

upon , a public depository of the 

United States, in which were deposited public funds fur- 
nished and intended for the military service of the United 
States, did, for a purpose not prescribed or authorized 
by law, to wit, for the payment of a personal debt, with- 
draw by check a portion of said funds, to wit, the sum 

of dollars : this in violation of Sec. 5488, 

Revised Statutes. 

This at , on or about 

Charge. — Wrongfully and knowingly disposing of 
public property, in violation of the Sixtieth Article of 
War. 
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Specificatio7i,-^ln that A. B., Private, etc., did, in de- 
serting from the military service, wrongfully and know- 
ingly dispose of certain ordnance stores {or clothing, 
etc.), property of the United States, and furnished to 
him for use in said service, to wit {specify articles with 
their values), the same being property for which Captain 
C. D., etc., was accountable. 

This at , on or about 

UNDER ARTICLE 61. 

Charge. — Conduct unbecoming an oflBcer and a 
gentleman, in violation of the Sixty-first Article of War. 

Specification, — In that A. B., Captain, etc., having 
conducted an unsuccessful expedition against hostile 
Indians, which had failed mainly through his negli- 
gence, did make and forward to his commanding oflBcer, 
Colonel C. D., etc., an oflficial report of said expedition 
in which were contained certain statements as follows, 
to wit : 

{Quote the statements so far as material.) 

Which said statements were wholly, or in great part, 
false; and were made by him, the said A. B., for the 
purpose of deceiving his said commanding oflftcer as to 
the matter of the responsibility for the failure of the said 
expedition. 

This at , on or about ' 

Charge. — Conduct unbecoming an ofl&cer and a 
gentleman. 

Specification. — In that A. B., Captain, etc., having be- 
come, on {state the date), justly indebted 

to C. D., a civilian, in the sum of dollars, 

for articles sold and furnished by said C. D. to him the 
said A. B., by reason and upon the faith of the express 
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offer and assurance oi him, the said A. B., that the same 
should be fully paid for at the end of the then month, 
did nevertheless neglect, without due cause or excuse, to 
pay for the same at that time, and, though repeatedly ap- 
plied to for payment, for more than one year succeeding; 

and, upon then, to wit, on {state the date), 

being urgently pressed by said C. D. for payment, did 
evade the same by representing to said C. D. that he was 
wholly without means for such payment; which said 
representation was knowingly false, he, the said A. B., 
being in fact possessed of ample means for the payment 
of said debt. 

This at , on the dates above mentioned. 

Charge* — Conduct unbecoming an oflScer and a 
gentleman. 

Specification. — In that A. B., Captain, etc., having had 
a charge preferred against him for drunkenness, by his 

commanding officer. Colonel C. D., etc., did, on 

{state the date), in order to induce the withdrawal of 
said charge, and to escape a trial thereon, make and 
give to his said commander a written promise and 
pledge, upon honor, expressed in terms as follows, to 
wit: 

{Insert pledge to ahstainfrom spirituous liquors for 
a certain time stated.) 

Whereupon, in consideration of the said promise and 
pledge, the said Colonel C. D. did not forward for trial 
the said charge but withdrew the same; but, notwith- 
standing, he the said A. B., Captain, etc., did soon after, 
to wit on , become drunk. 

This at , on the dates above mentioned. 
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UNDER ARTICLE 62. 

Charge. — Absence without leave, to the prejudice 
of good order and military discipline. 

Specification. — In that A. B., Captain, etc., did without 
authority absent himself from his post, command and 

duties, for one week, to wit from to , 

1886. 

This at , on and between the dates 

mentioned. 

Charge. — Neglect of duty, to the prejudice of good 
order and military discipline. 

Specification. — In that A. B., Major, etc., commanding 
a detachment operating against hostile Indians, and 
being ordered by his commanding oflBcer, Brigadier 
General , XT. S. Army, to pursue and at- 
tack a certain body of Indians {describing them), did, 
by unnecessary delays and want of proper precautions, 
wholly fail to attack said Indians, but did allow them to 
attack his command, to its serious disadvantage and 
detriment. 

This at , on or about 

Charge.— Conduct to the prejudice- of good order 
and military discipline. 

Specification. — In that A. B., First Lieutenant, etc., 
did in public, in the presence of enlisted men, engage in 
a noisy and disorderly altercation with another officer, 
to wit Second Lieutenant C. D., etc., exchanging with 
him blows and applying to him opprobrious epithets. 

This at , on or about 

Charge. — Conduct to the prejudice of good order 
and military discipline. 

Specification. — In that A. B., Major, etc., being a dis- 
bursing officer of the United States, did, in violation of 
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Paragraph 743, Army Regulations, gamble and bet at 
cards for money. 

This at , on or about 

Charge* — Conduct to the prejudice of good order 
and military discipline. 

Specification, — In that A. B., Private, etc., U. S. Cav- 
alry, did abuse and maltreat his horse, by needlessly 
and wantonly striking and beating him on the head 
and body. 

This at , on or about 

Charge. — Conduct to the prejudice of good order 
and military discipline. 

Specification, — In that A. B., Private, etc., being a 
member of the guard in charge of certain prisoners 
employed in working on {state upon what or how em- 
ployed) y was so careless and neglectful of his duty that 
one of said prisoners, to wit C. D., etc., was enabled to 
make his escape. 

This at , on or about 

Charge.^-Fraudulent enlistment, in violation of the 
Sixty-second Article of War. 

Specification. — In that A. B., by wilfully and falsely 
representing to C. D., Captain, etc., recruiting officer, 
that he was twenty-one years of age and had no parent 
or guardian, whereas in fact he was but eighteen years 
of years and had a father living, did fraudulently enlist, 
and procure himself to be enlisted, in the military service 
of the United States, and did, under and by virtue of 
said false statements. and fraudulent enlistment, procure 
himself to be paid, and did receive, certain pay and 
allowances from the United States, to wit {state amount 
or nature of pay or allowances). 

This at , on or about ♦».,,.. 



UNDER ARTICLE 65. 

Charge. — Breach of arrest, in violation of the Sixty- 
fifth Article of War. 

Specification.— ^In that A. B., Captain, Company A, 
Regiment, etc., having been duly arrested and con- 
fined to his quarters, by order of his commanding officer 
Colonel C. D., etc., did, before being set at liberty, or 
having his limits enlarged, by his said commander or 
other competent authority, break his said arrest and 
confinement by quitting the same and proceeding to as- 
sume command of and to drill his said company. 

This at , on or about .... 

UNDER ARTICLE 69. 

Charge. — Violation of the Sixty-ninth Article of 
War. 

Specification. — In that A. B., Second Lieutenant, etc., 
being officer of the guard, and having had committed to 
his charge, as such, a certain prisoner, to wit one C. D., 
etc., did presume, without proper authority, to release 
the said prisoner; 

Or — did suffer the said prisoner to escape. 

This at , on or about 

Charge. — Being a spy. 

Specification, — In that A. B., Captain, etc., being an 

officer of the Army of ., a public enemy 

at war with the United States, did, without authority and 

secretly, lurk and act as a spy in and about , 

a fortified military post of the armies of the United 
States, and did there collect material information in 
regard to the numbers, resources, and operations of said 
armies, with intent to impart the same to the said 
enemy. 
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This, in time of war, at or near the said 

on or about 

Charge. — Violation of the Laws of War. 

Specification, — In that A. B., Captain, etc., being an 

officer of the army of , an enemy at war 

with the United States, did unlawfully and without au- 
thority penetrate within the lines of the army of the 
United States, and engage therein in recruiting men for 
the military service of the said enemy. 

This at ., on or about 

Charge. — Guerilla warfare, in violation of the Laws 
of War. 

Specification, — In that A. B., at a time of war between 

the United States and , and not being 

commissioned, enlisted, or employed in the military 
service of either of said belligerents, but acting inde- 
pendently* of the same, did, in combination with sundry 
other persons similarly acting, engage in unlawful war- 
fare against the inhabitants of the United States, and in 
the prosecution of such warfare did attack and forcibly 
enter the dwelling-house of one C. D., a peaceable citi- 
zen of the United States, and rob him and his family of 
money and other property of the value of five hundred 
dollars, and, upon being resisted by the said 0. D., did 
then and there unlawfully shoot and kill him. 

This at ^ on or about 
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m. 

FOEM OF A EECOED OF A TEIAL BY A 
GENEEAL COUET-MAETIAL. 

Peoceedikgs of a Gen^eral Court-Martial, in the 
case of First Lieutenant ., 

convened by the following Order: 

Headquarters, Dept. of , 

1892. 

Special Orders ) 
^No \ 

A General Court-Martial is appointed to meet at ... . 

at 10 o'clock A. M., on Monday, 

1892, or as soon thereafter as practicable, for the trial of 

First Lieutenant , 

and such other persons as may be brought before it. 

Detail for the Court. 

1. Lieutenant Colonel 

2. Major 

3. Captain 

4. Captain 

5. First Lieutenant 

Captain 

Judge Advocate. 

A greater number of officers than those named cannot 
be assembled without manifest injury to the service. 
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The travel required by this Order is necessary for the 
public service. 

By command of Brigadier General 



Assistant Adjutant General. 



FIRST DAY. 



Pursuant to the foregoing Order, the Court assembled 
at the place^ date, and hour therein specified. Present 
the following Members: 

Lieut. Col 

Captain 

Captain 

First Lieut 

The Judge Advocate, Captain , 

and the Accused, First Lieutenant , 

were also present. • 

There being no quorum, the members present ad- 
journed to at o^clock A.M. 



SECOND DAT. 



Pursuant to the foregoing Order and to adjournment, 
the Court reassembled at the said place and date, at the 

hour of o^clock A. M. Present the foUowing 

Members: 

Lieut. Col 

Major 

Captain 

Captain 

First Lieut 
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The Judge Advocate, Captain , 

and the Accused, First Lieutenant , 

were also present. 

Major , the 

Member absent on the first day, tendered an explanation 
in writing of his absence which was directed by the 
Court to be annexed tothe Record, marked "Exhibit AJ' 

The ^udge Advocate stated that he had appointed, as 

Eeporter for this trial, Mr , 

who, being introduced, was duly sworn by the Judge 
Advocate. 

The Accused asked leave to introduce, as his Counsel, 
., Esq., Coun- 
sellor at Law. The Court assenting, the Counsel 
appeared and took his seat. 

The Order convening the Court was then read by the 
Judge Advocate, and the Accused was asked if he 
wished to object to any of the Members. He thereupon, 
through his Counsel, interposed a challenge to Captain 

, on the ground that he had 

investigated the case and preferred the charges, and wag 
to be presumed to have formed an opinion on the merits. 

The challenged Member, on being called upon by the 
President of the Court for remarks, stated that while he 
had in fact preferred the charges after an examination 
of the evidence, he did not consider that he had formed 
such opinion as materially to affect his impartiality. 

After argument by the Judge Advocate and Counsel, 
the Court was cleared for deliberation ; the challenged 
Member, the Accused, and the Judge Advocate, with- 
drawing. On the doors being reopened, it was 
announced by the President that the challenge was 
sustained. 

The Accused, being asked if he wished to object to any 
other Member, replied in the negative. 
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The Court being reduced below a quorum, the Judge 
Advocate was instructed to communicate the fact to the 
Convening Authority. 

The Court thereupon adjourned to at 

o^clock A.M. 



THIRD DAT. 



» 



Pursuant to adjournment, the Court reassembled at 

the said place and date at the hour of o'clock a.m. 

Present the following Members : 

Lieut. Col 

Major 

Captain 

First Lieutenant 

The Judge Advocate, Captain , 

and the Accused, First Lieut < , 

with his Counsel, were also present. 

The Proceedings of the foregoing day were read and 
approved. 

The following Order, detailing a new Member, was 
then read by the Judge Advocate. 

{Insert copy of G. 0, or 8. 0.) 

The newly-detailed Member, Captain 

, took his seat upon the Court. 

The Accused, being asked if he desired to object to 
said Member, replied in the negative. 

The Members of the Court were then severally duly 
sworn by the Judge Advocate, and the Judge Advocate 
was duly sworn by the President of the Court; — all of 
which oaths were administered in the presence of the 
Accused. 



APi>ENDi:s:. 411 

The Accused was thereupon arraigned upon the fol- 
lowing Charges and Specifications: 

{Insert original Charges, etc., or copy.) 

To the First Charge ("Disrespect to his Commanding 
Officer, in violation of the Twentieth Article of War ') 
and its Specifications, the Accused, through his Coun- 
sel, interposed the Special Plea of Former Trial, — in 
th^t he had been arraigned upon the same before a 
previous General Court-Martial, had duly pleaded 
thereto, and the proceedings had thereupon been dis- 
continued by the United States, without fault or act of 
his. 

The Judge Advocate replied that, immediately upon 
the original arraignment, the Court had been dissolved, 
for the reason that several of the Members had been 
required for active service in the field; and he con- 
tended that; as the proceedings had been carried no 
farther, there had been no "former trial *^ in the sense 
of the 102d Article of War. 

The fact in regard to the dissolution of the first Court 
being conceded, on the part of the Accused, to be as 
stated, — after argument had upon the Plea, the Court 
cleared for deliberation (the Accused and Judge Advo- 
cate withdrawing) ; and, on its being reopened, it was 
announced by the President that the Plea was not sus- 
tained. 

The Accused, through his Counsel, then moved to 
strike out the Specification to the Second Charge 
("Breach of Arrest, in violation of the Sixty-fifth Arti- 
cle of War ^*), on account of indefiniteness and uncer- 
tainty; it averring simply that the Accused, having 
been confined, etc., did, without authority, "quit his 
confinement,*' without setting forth in what the alleged 
quitting consisted, i,e,, where he went or what he did; 
so that he, the Accused, was not apprised by the Speci- 
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fication with what particular act he was charged, or 
- what he was called upon to defend. 

The Judge Advocate replied, and the Court was then 
cleared, the Accused and Judge Advocate withdrawing. 
On reopening, it was announced by the President that 
the Motion would be granted unless the Judge Advocate 
should amend the Specification by averring in what act 
or acts the alleged offence consisted. The Judge Advo- 
cate thereupon, by consent of the Court, amended the 
Specification by adding thereto the words — **by going to, 
and remaining for one hour at, the quarters of another 
officer. Captain of said regiment/^ 

The Accused thereupon pleaded to the several Charges 
and Specifications, as follows : 

To the 1st Specification, First Charge — Not Guilty. 
To the 2d Specification, First Charge — Not Guilty. 
To the First Charge— Not Guilty. 
To the Specification, Second Charge — Guilty. 
To the Second Charger-Guilty. 

The President then directed all persons present as 
witnesses to leave the court-room and not return until 
severally called upon to testify. 

The Judge Advocate thereupon opened the Testimony 
for the Prosecution by calling as a witness Captain .... 

, who, being duly sworn, testified^ in 

answer to questions by the Judge Advocate, as follows : 

Question, Please state your name, rank and office. 

Answer. {Stating particulars in full.) 

Question. Do you know the Accused, First Lieutenant 

, and, if so, how long 

and where have you known him ? 

Answer. I do; I have known him for four years, at 
, and at 
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Question. Do you know his commanding officer, Colo- 
nel ? 

Answer. I do. 

Question. Were you present at an interview and con- 
versation between the Accused and his said command- 
ing officer, at , on July 1st last ? 

Answer. I was present and heard the conversation. 

Question. Did not the Accused say to the Colonel . . . ? 
{Stating what was alleged in the Specification as claimed 
to have been said by Accused.) 

The Accused objected to the question as obviously 
leading. 

The Court, without clearing, sustained the objection. 

Question. State all that you heard said at that inter- 
view. 

Answer. What I heard was as follows. {States details 
of conversation.) 

Direct Examination closed. 

Cross-examination by the Accused. 

Question. How near were you to the parties at this 
conversation ? 

Answer. I was within about ten feet. 

Question. How did the Accused appear — excited or 
the reverse ? 

Answer. Somewhat excited but not violent. 

Question. Did you consider his manner disrespect- 
ful ? . 

The Judge Advocate objected to the question as call- 
ing for the opinion of the witness on the merits of the 
charge. 

The Accused, by his Counsel, modified the question 
as follows: 

Question. State more precisely what was the manner 
of the Accused, 
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Answer. His manner was decided, and, as I said, 
rather excited, but, apart from the words used, not 
oifensive. 

Gross-examination closed. 

Examination by the Court. 

Question. What was the manner of Colonel 

on this occasion? 

Answer. Short and emphatic. 

The examination of the witness being closed, his tes- 
timony was read over to him, and pronounced by him 
to be correctly recorded. 

The hour of 3 p.m. having arrived, the Court ad- 
journed to at 9 o'clock a.m. 



FOURTH DAY. 



Pursuant to adjournment, the Court reassembled at 
the said place and date and at the hour appointed. 
Present all the Members, to wit: 

Lieut. Col 

Major 

Captain 

Captain 

First Lieut. 

The Judge Advocate, Captain , and 

the Accused, First Lieut , with his 

Counsel, were also present. 

The Proceedings of the previous day were read and 
approved. 

Sergeant , a witness for the prose- 
cution, being duly sworn, testified, in answer to ques- 
tions by the Judge Advocate, as follows: 
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Cross-examination by the Accusei 

The Judge Advocate then introduced, on the part of 

the prosecution, the Depositions of Corporal .^. 

and Private , taken 

(in order to avoid the necessity for a continuance) under 
11 Stipulation entered into between the Judge Advocate 
and the Accused prior to the assembling of the Court. 
These Depositions are hereto annexed, marked " Ex- 
hibits B " and " C/' 

The Judge Advocate announced that the prosecution 
here rested. 

A. B., Quartermaster's employee, a witness on the 
part of the Defence^ was then called, and, being duly 
sworn, testified, in answer to questions by the Accused, 
as follows : 

Cross-examination by the Judge Advocate. 

^p flC ^P ^p ^P ^* ^P fl* ^p ^p 

Private , a witness on the part 

of the Defence, was then duly sworn. 

A Member of the Court called attention to the fact 
that this witness was not in full uniform or clean. The 
Court, through the President, directed the witness to 
return fco his quarters, clean himself, and report again 
in a neat and tidy condition and in his proper uniform. 

At this stage, the proceedings of the Court were dis- 
turbed by a loud and violent altercation between two 
enlisted witnesses in the adjoining witness-room. At 
the suggestion of a Member, the Court was cleared for 
deliberation, the Accused and Judge Advocate with- 
drawing. On its reopening, the disorderly parties were 
brought before the Court, and called upon to show 
cause why they should not be punished as for a con- 
tempt according to the 86th Article of War. Having 
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no explanation or excuse to offer, they were adjudged 
by the Court to be confined, each 48 hours, in the Post 
guard-house. 

Private , having reported to 

the Court in a proper condition, then testified, in 
answer to questions by the Accused, as follows: 

The Judge Advocate waived cross-examination. 

The hour of adjournment, as fixed by the 94th Article 
of War, having arrived, the Court adjourned to meet on 
the following day at 8 o^clock a.m. 



FIFTH DAY. 



Pursuant to adjournment, the Court reassembled at 
the said place and date, and at the appointed hour. 
Present all the Members, to wit : 

Lieut. Col , 

Major 

Captain 

Captain 

First Lieut 

The Judge Advocate, Captain , 

and the Accused, First Lieut , 

with his Counsel, were also present. 

The Proceedings of the previous session were read 
and approved. 

Brig. Gen , a witness 

on the part of the Defence, being duly sworn, testified 
as follows : 

Question by the Accused. Please state to the Court 
what you know of th3 character and services of the 
Accused as an officer. 
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Answer, * * * * * * ** 

The Accused then introduced, without objection on 
the part of the Judge Advocate, an Official Statement 
of his service, as furnished from the Adjutant GenoraFs 
Office, and hereto annexed, marked "Exhibit D." 

The Accused, by his Counsel, announced that the 
Defence here rested. 

The Judge Advocate, by way of rebutting evidence, 
then introduced, as a witness, 0. D., a civilian, who, 
being duly sworn, testified as follows : 

Question. State your name, residence, and occupation. 

Answer. My name is , my residence , 

and my occupation 

Question. Do you know A. B., Quartermaster's em- 
ployee, and how long have you known him ? 

Answer. I have known him for ten years past. 

Question. Do you know his general character for 
truth and veracity, and if so what is it ? 

Answer. It is very bad. 

Cross-examination. 

Question. How do you know the character of A. B. 
for veracity ? 

Answer. Mainly from my own knowledge and experi- 
ence of him— my own transactions with him. 

Question. Have you heard other persons speak of his 
want of veracity, and if so what persons ? 

Answer. I may have, but I do not remember what 
persons. 

The Accused then moved to strike out all the testi- 
mony of C. D., relating to the veracity of A. B., as not 
being evidence of general reputation, but merely or sub- 
stantially a statement of the individual opinion of the 
witness founded on his own personal relations with A. B. 

The Judge Advocate replied, and the Court was 
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cleared^ the Accused and the Judge Advocate withdraw- 
ing. On reopening, it was announced by the President 
that the motion was granted. 

The testimony on both sides being closed, the Accused, 
by his Counsel, read to the Court the Address, hereto 
annexed, marked " Exhibit E.^' 

The Judge Advocate then read an Address, hereto 
annexed, marked " Exhibit F." 

The Accused and the Judge Advocate then withdrew, 
and the Court was cleared and closed for deliberation on 
its judgment, and after due consideration, found the 

Accused, First Lieutenant ., 

as follows: 

Of the 1st Specification, First Charge — Guilty, except 
as to the words " rudely and violently ,' substituting the 
words — in a decided manner. 

Of the First Charge— Not Guilty. 

Of the Specification, Second Charge — Guilty, confirm- 
ing his Plea. 

Of the Second Charge — Guilty, confirming his Plea. 

And the Court did thereupon* sentence him, the 

said First Lieutenant y To he 

dismissed from the military service of the United States. 

We certify that the above is a correct and true record. 

(Signature of President.) 
(Signature of Judge Advocate.) 



(Exhibits A, B, C> D, E and F, — each on a separate 
sheet or sheets.) 

* As to the introduction of evidence of previous convictions in 
a cftse of an enlisted man, see form on page 424. 



APPENDIX. 419 



RECOMMEKDATION. 

The undersigned Members of the Court, in considera- 
tion of the record and services of the Accused in the 
late war and subsequently, as exhibited by the testi- 
mony, do recommend a commutation, by the reviewing 
authority, of the sentence of dismissal made mandatory 
by the 65th Article of War. 



(Signatures of Members.) 



PROCEEDINGS ON REVISION. 



The Court reassembled, pursuant to the following 
Order. Present all the Members. 

. {Insert copy of Order requiring the Court to reas- 
semble for the correction of its record by supplying a 
finding to the 2d Specification of the First Charge, 
omitted in the Record,) 

The Court thereupon proceeded to supply the omis- 
sion indicated in the Order, by further finding the 
Accused, First Lieutenant , as fol- 
lows : 

Of the 2d Specification, First Charge — Not Guilty. 

And the Court thereupon adjourned. 

We certify the above to be a correct and true record. 

(Signature of President.) 

.......4 .... ' •.••.*.•..• 

(Signature of Judge Advocate.) 
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ACTION. 

Headquabtebs, 

In the case of First Lieutenant ..^ 

U. S. Armjy the proceedings^ findings, and sentence are 
approved, and, in compliance with the 106th Article of 
War, the record is forwarded for the action of the Presi- 
dent. 



Brig. Gen. Commanding. 



Executive Mansion. 



The sentence in the foregoing case of First Lien- 
tenant.. , U. S. Army, is confirmed, 

but, in consideration of the recommendation of the 
Members of the Court, is commuted to suspension from 
rank and command on half pay, for one year. 



President. 
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IV. 

FOEM OF A EEOORD OF TEIAL BY GAEEI- 

SON OOUET-MARTIAL. 

Proceedings of a Garrison Court-Martial, in the case 

of Private , Co. A, 

1st Eegt. U. S. Infantry, convened by the following 

Order: 

Headquabters, Post of 

1892. 

Post Orders ) 
No [ 

A Garrison Court-Martial is hereby ordered to assem- 
ble at these Headquarters on Monday, 

1892, at 10 o'clock A.M., or as soon thereafter as prac- 
ticable, for the trial of Private , 

Co. A, 1st Eegt. U. S. Infantry, and such other persons 
as may be brought before it. 

DETAIL FOR THE COURT. 

1. Captain 

2. First Lieutenant 

3. Second Lieutenant 

Second Lieutenant , Judge Advocate. 

By command of Major , 

Post Commander. 
First Lieut , 

Adjutant. 
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Pursuant to the foregoing Order, the Court assembled 
at the place, date and hour therein specified. Present^ 
all the Members as follows: 

1. Captain 

2. First Lieut 

3. Second Lieut 

The Judge Advocate, Second Lieut. , 

and the Accused, Private , Co. A, 

Ist Kegt. XJ. S. Infantry, were also present. 

The Order convening the Court was then read by the 
Judge Advocate, and the Accused, being asked if he 
wished to object to any of the Members, answered in 
the negative. 

The Members of the Court were then severally duly 
sworn by the Judge Advocate, and the Judge Advocate 
was duly sworn by the President of the Court, all of 
which oaths were administered in the presence of the 
Accused. 

The Accused was thereupon arraigned upon the fol- 
lowing Charge and Specification : 

Charg^e. — Absence without leave. 

Specification. — In this, that Private , 

Co. A, 1st Eegt. TJ. S. Infantry, did absent himself from 

his company and from the Post of , 

without authority, from Eetreat on October 1st till after 
Eeveille, on October 2d, 1892. 

This at . , , on or about the dates above men- 
tioned. 

To which Charge and Specification the Accused 
pleaded as follows : 

To the Specification — Not Guilty. 

To the Charge— Not Guilty. 

Sergeant #< , being duly 

sworn as a witness for the prosecution, in answer to 
questions by the Judge Advocate, testified as follows: 
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Question. State your name, rank, etc. 

Answer. Sergeant , 

Co. A, 1st Regt. U. S. Infantry. 

Question. Do you know whether the Accused, Private 
, of said company, was ab- 
sent without leave on the night of Oct. 1st last ? 

Answer. I do, for the reason that he is noted as absent 
without authority at Reveille, Oct. 2d, on the Company 
Morning Report of that date, as shown by the original 
report. 

{Produces Report Book.) 

The Judge Advocate then offered in evidence a copy 
of said morning report. 

The Accused objected to the admission of the report 
on the ground that the note or entry was not compe- 
tent evidence of the fact of his unauthorized absence, 
but simply showed that he had been charged with that 
offence. 

The Judge Advocate replied; the Court (the Accused 
and Judge Advocate withdrawing) was cleared; and on 
reopening it was announced by the President that the 
objection was sustained. 

The Judge Advocate then introduced as a witness for 

the prosecution Captain , who, being 

duly sworn, testified, in answer to questions by the Judge 
Advocate, as follows : 

Question. State your name, rank and command. 

Answer. Captain , commanding 

Co. A, 1st Regt. U. S. Infantry. 

Question. Is the Accused a Private of your Company 
and command ? 

Answer. He is. 

Question. Was he absent from the Company on Oct. 
1st or 2d last ? 
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Answer. He was so absent from Betreat on Oct. 1st 
till some time after Eeveille on Oct. 2d. 

Question. Was he authorized by you to be so absent, 
either by pass or otherwise ? 

Answer. He was not. He was absent without any 
pass or other authority whatever. 

The Prosecution closed. 

The Accused having no defence to make, stated to the 
Court as follows : " I have been only three months in 
the service. When I absented myself as charged, it was 
in company with several old soldiers, one of whom was 
a corporal.^^ 

The Accused and the Judge Advocate then withdrew, 
and the Court was cleared for deliberation on its judg- 
ment, and, after due consideration, found the Accused 
as follows: 

Of the Specification — Guilty. 

Of the Charge — Guilty. 

The Accused and Judge Advocate were then recalled, 
and the following evidence of previous convictio7is was 
offered by the latter. 



The Accused and the Judge Advocate then withdrew, 
and the Court did thereupon sentence him, the, said 

Private * ., Co. A, 1st Eegt. U. S. 

Infantry — To forfeit ten dollars ($10) of his pay. 

We certify that the above is a true and complete 
record. 

(Signature of President.) 

(Signature of Judge Advocate.) 
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Headquarters, Post of 

In the case of Private , . . ., Co. A, 1st 

Regt. TJ. S. Infantry, the proceedings, findings and sen- 
tence are approved. In consideration of the fact that 
the accused was a recruit, and that his offence was com- 
mitted in company with older soldiers, one of whom was 
a non-commissioned officer, who should have set him a 
hetter example, his sentence is mitigated to a forfeiture 
of five dollars of his pay. 

Post Commander. 



J 

i 
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V. 

SUBPOENA FOE CIVILIAN WITNESS, 

United States ) 

vs, > Subpoena. 

The President of the United States, to Greeting: 

You are hereby summoned and required to be and 

appear in person, on the day of , 18 . . . , 

at , before a General Court-Martial of the 

United States (convened by Special Orders No , 

Headquarters, Department of , dated , 

18. . .); then and there to testify and give evidence as a 

witness for the in the above-named case. And 

have you then and there this precept. 

Dated at , on , 18.. . 



(Official signature of Judge Advocate of the Court.) 



SUBPOENA DUCES TECUM. 

Same as above, adding at end as follows : 

And you are hereby required to bring with yon, to be 
used as evidence in said case, the following described 
documents, to wit : 

(Specify the documents or papers called for.) 
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RETURN OF SERVICE OP SUBPCENA. 
(To be indorsed on Original.) 



I certify that I made service of the within subpoena 

on , the witness named therein, by delivering 

to him in person a true copy of the same at 

on the day of , 18. . . 

(Signature.) 
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VI. 



FOBM OF PEOCESS OP ATTACHMENT OP 

WITNESS. 

Ukited States ) 

vs» >• Attachment for Witness. 

The President of the United States, to Greeting: 

Whereas, at , on the day of , 

18 , . , a subpoena was duly personally served on 

of , requiring him to be and 

appear in person to testify as a witness for the 

in the above-named case, at , on the 

day of , 18 . . , at .... o'clock, . . m., before a 

General Oourt-Martial of the United States, duly con- 
vened by the order of , in and by Special 

Orders, No , Headquarters, Department of , 

dated ^ 18. .; 

And whereas the said has disobeyed 

and wholly failed to comply with the said subpoena; 

Now, therefore, by the authority and in pursuance of 
Section 1202 of the Eevised Statutes of the United 
States, you are hereby commanded and empowered to 

take and attach the said , wherever he may be 

found within the United States, and forthwith bring 
him before the said General Court-Martial assembled at 
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aforesaid, then and there duly to testify as 

a witness in said case, as in and by the said snbpoena 
summoned and required. 

Dated at on , 18 . . 

(Official signature of Judge Advocate of the Court.) 
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VU. 

FOBM OF DEPOSITION, BY STIPULATION. 

Before a General Court-Martial, convened by Spe- 
cial Order, No , Headquarters, Department of 

, 188.. 

Ukited States ) 

vs. V Stipulation for Deposition. 

It is hereby stipulated and agreed by and between the 
undersigned, . . » , 

the Judge Advocate of the said Court, in said case, and 

the accused party therein, that the Deposition of 

, a Witness (or 

Witnesses) for the in said 

cp.se, now at , 

may be taken by such officer or person as may be desig- 
nated by the proper authority, upon the Interrogatories 
hereto annexed and agreed upon by the said parties, 
and that said Deposition may be read as evidence before 
the Court in said case, according and subject to the pro- 
visions of the Ninety-first Article of War, and subject 
to such objections to the answers as the rules of evidence 
may justify. And it is further stipulated and agreed 
that said Deposition, when complete, shall be trans- 
mitted to the President of said Court, and shall be first 
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opened by him in the presence of the Court and of the 
I)arties hereto. 
Subscribed at on 



(Official signature of Judge Advocate.) 

(Signature of Accused.) 

INTERROGATORIES 

To be propounded to a Witness 

for the in the above-mentioned case, 

according to the annexed stipulation: 

FIRST INTERROGATORY. 
SECOND INTERROGATORY. 
THIRD INTERROGATORY. 

etc. etc. etc. 



THE DEPOSITION 

Of , a Witness 

for the in the above-mentioned case, who, 

being first duly sworn, makes answer to the Interroga- 
tories appended hereto and to the foregoing Stipulation, 

as follows: 

ANSWER TO FIRST INTERROGATORY. 
ANSWER TO SECOND INTERROGATORY. 
-ANSWER TO THIRD INTERROGATORY. 

etc. etc. etc. 

(Signature of the Deponent.) 
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AUTHENTICATION. 

State of ) . 

County of P^- 

I, of 

a , duly appointed and qualified, do 

certify that on the day of > per- 
sonally appeared before me, , , 

the witness named in the foregoing Stipulation and 
Deposition, who, having been by me first duly sworn, 
made response to the annexed Interrogatories in words 
and figures as in the appended answers set forth and 
contained, and further, that he thereupon subscribed the 
said Deposition in my presence. c^ 



[Signature of the Notary* Justice of the 
[Seal, if any.] Peace, or other qualified official, by 

whom the oath waa administered.] 



I, ., the officer 

designated and directed by • 

to cause to be taken the deposition of the within-named 

, do certify 

that the same was duly made and taken under oath as 
hereinbefore set forth and contained. 

(Official signature of officer.) 
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vm. 

FOBM OF EETURN TO A WEIT OP HABEAS 
COEPUS, ISSUED BY A STATE COUET. 

[Name of the Court.] 

^ ^^ / On Habeas Corpus. 
t Eeturn of Eespondent. 

To the Honorable , Judge of said Court : 

The Eespondent in said case, Captain 

, United States Army, upon whom has 

been served the writ of habeas corpus therein issued, re- 
spectfully makes return to the same, and states to this 

Honorable Court that he holds the above-named 

by the authority of the United States, as 

a deserter from the Army of the United States, under 
circumstances as follows, to wit : 

That the said was, at , 

on ? 18 . ., duly enlisted in the United States 

military service, as a private soldier of the regi- 
ment of , f or the term of five years from the 

said date of enlistment; 

That, at , on > 18. ., the 

said deserted from said service 

and regiment, and did remain unlawfully absent as a 
deserter therefrom until his apprehension as such, as 
hereinafter specified; 
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That, at , on , , 18. ., the 

said was duly apprehended as 

a deserter from said service and regiment by , 

and thereupon duly committed by said 

to the custody and charge of this Respondent, then and 
now commanding the Post of ; 

That a charge for his said desertion, a copy of which 
is hereto annexed, has been duly preferred against the 

said , with a view to his trial thereon 

by a General Court-Martial; and that it is proposed to 
bring him to trial thereon without unreasonable delay, 
by and before a General Court-Martial convened {or to 
be convened) by {specify Commander and Order if any). 

Wherefore, without intending any disrespect to this 
Honorable Court, but for the reason that he is advised 
and believes that, under the rulings of the Supreme 
Court of the United States, this Court is not empowered 
to order the release of a prisoner held under and by 
virtue of the authority of the United States; and in 
obedience to the order of the President of the United 
States, of July 18, 1871, as set forth in par. 1061 of the 
General Regulations for the Army of the United States, 
this Respondent respectfully declines to produce to this 

Court the body of the said , deserter 

as aforesaid. 

Dated at , on , 18 . . 



(Official signature of Respondent.) 

Note. — If the enlistment paper of the soldier is accessible, a 
copy may well be annexed to the return, as may also an order of 
arrest, commitment, etc. (if any), or other written evidence going 
to identify the soldier or illustrate his status. For a form of re- 
turn by an officer commanding a Military Prison, see case of In re 
Kaulbach, published in G. 0. 7, Division of the Pacific, 1885. 
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FORM OP RETURN TO A WRIT OF HABEAS CORPUS 
ISSUED FROM A FEDERAL COURT. 

The same, in general, as in the preceding form, except 
as to the concluding paragraph — for which substitute 
the following: 

In obedience, however, to the said writ, the Kespond- 
ent herewith produces before this Honorable Court the 

body of the said , for such disposition 

and orders as by this Court may be deemed to be legally 
required and appropriate. 

(Signature of Respondent.) 
Dated at ^ on ^ 18.. 
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A. 

Absence without leave— Finding of^ under charge of de- 
sertion, 160 

Offence of, under Art. 32, 248 

Distinguished from desertion, '250 
Accomplice — Testimony of, 143 
Accused — Introduction of, before the court, 70 

Preliminary objections by, 70 

Privilege of counsel for, 71 

Eights of defence of, 109 

Testimony of, as a witnes^, 145 
" Accuser or Prosecutor '^ — Meaning of term in Art. 72, 

22 
Acquittal — Form of, as expressed in Finding, 158 

'' Honorable,'' etc., 161 

Special action in case of, 205 
Action on Proceedings and Sentence, 189, 211 

By President as Eeviewing Authority, 190 

By Military Commander as Eeviewing Authority, 
191 

As to return of proceedings for correction, 194 

As to execution of sentences, 197 

As to pardon and mitigation of punishment, 198 

Formulating of, 203 

Eemarks in connection with, 204 

437 
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Adjournment — As distinguished from continuance^ 103 

Pending the Finding, 156 

Pending consideration of sentence, 167 
Admonition, 176 

Alcatraz Island — Military prison on^ 180 
Alibi— Defence of, 109 
Amnesty, 101, 200 
Appeal — From court-martial to civil court, 17 

From regimental to general court, under Art. 30, 
246 

From sentence of military commission, 335 
Approval — Of proceedings or sentence, 191, 203 
Army Act (British), 6 

Army of the United States — Of what it consists, 37 
Army Regulations — What and how authorized, 8 

Present set of, 9 

Legal effect and force of, 9 

Violation of, as offence under Art. 62, 10, 304 
Arraignment — Form of, 93 

Standing mute at, 94 
Arrest — Law relating to, 45 

Of officers, 45 

Of medical officer, 48 

Effect of Arts. 70 and 71 as to, 52 

Of cadets, 55 

Of enlisted men, 55 

Effect of Art. 66 as to, 55 

Provisions of Arts. 67, 68, and 69 as to, 58 

Offence of breach of, 53 

Of deserters, 257 

Exemption of soldiers from, on civil process, 340 
Arson, 283 
Articles of "War — What they are, 4 

British code of, 4 

American code of, 6 
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Articles of "War (Continued): 

Particular, separately considered, 225 
Art. 5 (False muster), 225 
** 6 (Accepting bribe, by mustering officer, 

etc.), 225 
'' 14 (False muster), 225 

20 (Disrespect to commander), 229 

21 (Offences against superior officer), 229 
^' 22 (Mutiny, etc.), 233 
*' 23 (Suppression of mutiny, etc.), 236 
" 24 (Suppression of frays and disorders), 

50, 237 
« 26 (Challenging to duel), 239 
" 27 (Offences of seconds, etc.), 242 
" 28 (Upbraiding refuser of challenge), 243 
** 29 (Kedress of wrongs of officers), 245 
** 30 (Redress of wrongs of soldiers), 245 
** 32 (Absence without leave), 248 
** 38 (Drunkenness on duty), 258 
" 39 (Offences by sentinels), 262 
** 42 (Misbehavior before the enemy, etc.), 

264 
" 45 (Relieving the enemy), 41, 270 
** 46 (Communicating with enemy), 41, 271 
'' 47 (Desertion), 250 

" 48 (Liability to service and trial, of de- 
serter), 36, 256 
" 49 (Desertion by assuming to resign), 258 
" 50 (Re-enlisting without discharge), 258 
" 51 (Advising and persuading to desert), 

258 
*^ 57 (Forcing a safeguard), 274 
" 58 (Jurisdiction of crimes in war), 35, 276 
". 59 (Surrender of military offenders to civil 
authorities), 288 
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Articles of War (Continued): 

Art; 60 (Frauds, embezzlement, etc.), 293 
** 61 (Conduct unbecoming an officer and a 

gentleman), 299 
*' 62 (Conduct to the prejudice of good order 

and military discipline), 802 
** 63 (Jurisdiction of certain civilians in 

war), 39 
*' 64 (Jurisdiction over Militia, etc.), 39 
*' 65 (Arrest of officers — breach of arrest), 

49,53 
'' 66 (Arrest of soldiers), 55, 57 

67 (Commitment, etc., of prisoners), 58 

68 (Eeport of commitments), 58 

69 (Release of prisoners— escape), 58 

70 (Limit of confinement in arrest), 52, 57 

71 (Cessation of arrest of officiBrs), 52, 67 

72 (Constitution of general courts-mar- 
tial), 22, 24 

73 (Division and brigade courts), 26 

74 (Appointment of judge advocate), 74 
" 75 (Composition of general courts-mar- 
tial), 27 

'* 77 (Competency of regular officers to sit 

on courts-martial), 29 
" 78 (Officers of marines as members of 

courts-martial), 29, 39 
'* 79 (Rank of members on trial of officers), 

28 

80 (Field officer's court), 213 

81 (Regimental court-martial), 207 

82 (Garrison court-martial), 211 

83 (Powers of inferior courts), 208, 209 

84 (Oath of members of court-martial), 
12,89 
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Articles of "War {Continued) : 

. Art. 85 (Oath of judge advocate), 78 
" 86 (Contempts), 94, 117 
** 87 (Behavior of members of courts), 73 
^' 88 (Challenge of members), 80 
" 89 (Standing mute on arraignment), 94 
« 91 (Depositions), 141 
'* 92 (Qualifying of witnesses), 106 
'' 93 (Continuances), 103 

94 (Hours of session), 68, 104 

95 (Order of voting), 72, 155, 164 

96 (Death sentence), 166, 177 

97 (Confinement in penitentiary), 180 

102 (Second trial for same offence), 99 

103 (Limitations of prosecutions); 34, 96 



it 
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^ 104 (Approval of proceedings and sen- 
tence), 191 






105 (Execution of death sentences), 190 

106 (Execution of sentences of dismissal, 

in peace), 190 

^ 107 (Execution of sentences of division 
and brigade courts), 191, 197 

*' 108 (Execution of sentences respecting 
general officers), 190 

^ 109 (Confirmation and execution of sen- 
tences in general), 197 

** 110 (Execution of sentences of field-offi- 
cer^s courts), 214 

" 111 (Suspension of execution of sentence), 
190, 204 

'' 112 (Pardon and mitigation of punish- 
ments), 199, 202, 211 

" 114 (Furnishing copy of record to ac- 
cused), 150 
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Articles of War {Continued) : 

Art, 115 (Court of inquiry — constitution of), 

218 
** 116 (Court of inquiry — composition of), 

218, 221 
^ 117 (Court of inquiry — oath of members 

and recorder), 221, 222 
** 118 (Court of inquiry — duty of recorder, 

etc.), 221 
** 119 (Court of inquiry — opinion of), 220 
*' 120 (Court of inquiry — ^authentication of 

proceedings), 223 
" 121 (Court of inquiry — proceedings of, as 
evidence), 224 
The present Code of Articles (Appendix L), 350- 
376 
Assembling and opening of the court, 68 
Attachment of witness, 78, 130 

Form of process (Appendix VI.), 428 

B. 

Ball and Chain — Punishment of, 185 

Branding, 170, 186 

Breach of arrest, 53 

Brigade, Meaning of, in Art. 72, 26 

" Separate,*' meaning of, in Art, 73, 26 
Burglary, 284 

0. 

Cadet — Eegulations for, 10 

Not a commissioned officer, 27 

Authority to convene general courts for trial of, 26 

Arrest of, 55 

Corps of, 208 
Camp-follower, 40 
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« 

Capture— Right of, in war, 313, 316 
Cartel — ^For exchange of prisoners of war, 321 
Cashiering — As distinguished from dismissal, 171 
Challenge — (Of member of court.) Construction of 
Art. 88, 80 
Procedure under the Article, 82 
Grounds of challenge, 84 

Opinion formed or expressed, 84 
Personal prejudice or hostility, 84 
Having preferred the charges, 85 
Being a material witness, 85 
Interest — Having right to promotion, 86 
Intimate personal relations, 86 
Having taken part in former trial, etc., 87 
Challenge — (To fight a duel.) Offence of sending, 240 
Offence of accepting, 242 
" ** carrying, 242 
" " upbraiding for refusing a, 243 
Character — ^Testimony as to, 140 
Charge — Form and requisites of, 60 
Preferring of, 62 
Amendment of, 65 
Service of, 66 

Liability to suit for maliciously preferring, 341 
Forms of, under Articles of War (Appendix II.), 
391-406 
Civil fanctions and relations of the military, 1, 336 
Employment of military in civil capacity, 336 
Liability of military to civil suit or prosecution, 340 
Other civil relations of the military, 345 
Civilians — Military jurisdiction over, under Art. 63, 39 
Military jurisdiction over, under Arts. 45 and 46, 41, 

270 
Military jurisdiction over, under Art. 60, 298 
Communicating with the enemy, 271 
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Commutation of punishment^ 201 

Conduct to the prejudice of good order and military dis- 

pline, 302 
Conduct unbecoming an officer and a gentleman^ 299 
Confessions — ^Admissibility of^ in evidence^ 126 
Confinement — In arrest^ 54^ 56 

As a punishment^ 179 

Solitary, 185 

On bread and water diet, 185 
Constitution of United States — ^As the source of military 
law, 2 

Provisions of, conferring military and war power, 2 

General provision of, as to punishment, 170 

Operation of, as affected by execution of laws of 
war, 312, 324 

Employment of military under Art. IV., sec. 4, 
of, 336 
Contempt — ^Amenability for, under Art. 86, 100, 117 

Amenability for, under Art. 62, 118, 304 
Continuance — Motion for, under Art. 93, 103 

Grounds for, 103 

Distinguished from adjournment, 103 
Contract — ^Public, liability of military officer on, 343 
Contributions — Exaction of, in war, 317, 325 
Corpus delicti, 120 
Correction of proceedings, 194 
^Jetton — Capture of, in late war, 316 
Counsel — Admission and status of, 71 

For parties other than accused, 71 

Furnishing of, to officer sued or prosecuted in civil 
court, 345 
Court-Martial — Its history, 15 

Its nature as a legal tribunal, 16 

Different kinds of, 19 

General — Constitution of, 21 
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Court-Martial ( Continued) : 

General Composition of, 27 
Jurisdiction of, 33 
Procedure of, 45 

Inferior, 207 
Court of Chivalry, 15, 18 
Court of Inquiry — ^Its nature and yalue, 217 

Its constitution, 218 

Its composition, 218 

Its function, 219 

Province and duties of recorder of, 221 

Procedure of, 221 

Action on proceedings of, 223 

Proceedings of, as evidence under Art. 121, 224 
Credits — For good conduct in confinement, 182 
Criminating testimony, 138 
Croiss-examination, 136 

Custom of the service — ^As a part of the unwritten mili- 
tary law, 12 

As a defence, 14 
Customs of war, 13, 91 

D. 

Death — Punishment of, 177 
Debt — As a ground of charge, 301, 306 
Defence — Custom of the service as a, 14 
General rule as to, 109 
Special defences — Alibi, 109 
Ignorance of fact, 110 

" " law, 110 , 

Drunkenness, 111 
Insanity, 112 
Obedience to orders, 114 
Compulsion of the enemy, 114 
Eequirements of military discipline, 115 
Of officer sued or prosecuted, 344 
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Deposition — Testimony by, 141 

By stipulation, 143 

« '' form of (Appendix VII.), 430 

Desertion — Limitation of prosecution for^ 34, 96 

Definition of, 250 

Proof of the offence of, 252 

Defence to charge of, 254 

Punishment of, 256 

Legal consequences of, 256 

Reward for arrest of deserter, 257 

Form of, as committed by oflScer on resigning, 258 

Form of, as committed by soldier on re-enlisting, 
258 

Offences of advising and persuading, 258 
Detaining pay — Punishment of, 186 
Disapproval — Of sentence, etc., 192 
Discharge — As terminating amenability to military juris- 
diction, 36 

By the courts on habeas corpus, 343 
Dishonorable discharge — Punishment of, 184 
Dismissal — Punishment of, 171 

Commutation of punishment of, 201 
Disobedience of orders, 230 
Disrespect toward commanding officer, 229 
Disqaalification to hold office, 172, 228 
Double amenability — To civil and military jurisdiction 

for same act, 100, 292, 340 
Drafted men, 38 
Drunkenness — As a defence. 111 

As affecting competency as a witness, 131 

On duty — offence of, under Art. 38, 258 

As an offence under Art. 61, 301 

As a disorder under Art. 62, 305 
Duelling — As an offence at common law, 240 
Duplication of pay — Offence of, 293, 301 
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" Duty ''— Meaning of, in Art. 38, 260 

What is military duty, 261 
Dying declarations — Admissibility of, in evidence, 126 

E. 

Embezzlement — Definition of, 293 
Proof of, under Art. 60, 294 
Defence to charge of, 295 
Special statutory embezzlements, 296 
Enemy — What the term includes, 270 
Enlistment — Evidence of, under Art. 47, 252 

Fraudulent, 44, 382, 404. 
Escape — Prom Military Prison, offence of allowing, 
etc., 44 
Prom confinement in general, offence of allowing, 59 
Evidence — Kules of, as binding on courts-martial, 119 
Proof in general, 119 

What is to be proved, 119 
How much is to be proved, 121 
What is to be presumed, 122 
What is to be judicially taken notice of, 123 
Admissibility of evidence, 123 

General rules governing admission, 123 
Hearsay, 125 
Confessions, 126 

Evidence excluded from considerations of 
public policy, 129 
Oral testimony, 130 

Attendance of witnesses, 130 
Competency of witnesses, 130 
Examination of witnesses, 132 
Cross-examination, 136 
Testimony by deposition, 141 
Credibility and weight of oral testimony, 143 
Written testimony, 147 
Public writings, 147 
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Evidence — Written testimony {Continued)*. 

Private writings, 150 

Proof of handwriting, 151 
Exoeptions and substitationB — In Plea, 94 

In Finding, 158, 262 
ExcluBive jurisdiction of United States, 290, 340, 346, 347 
Expert testimony, 105, 134 
Exterritoriality, 34 

F. 

False mnster — Nature of the offence, 226 
Field Officer's Court, 213 
Finding— Procedure upon, 154 

Forms of findings, 157 

Additions to finding, 161 
Fine—Punishment of, 178 

In connection with imprisonment, 179 

As imposable by inferior courts, 209 
Flag of truce — Abuse of a, 319 . 
Flogging, 170, 186 

Forcing a safeguard — Offence of, 276 
Forfeiture— Of pay, 182 

Of allowances, 182 
Former trial — Plea of, 99 
Fraud, 293, 301 

Fraudulent Enlistment, 44, 382, 404 
Fray— Definition of, 237 

G. 

Oambling — ^As a military offence, 304, 305 
Oamishee process — Public officer not liable to, 343 
Garrison court-martial — Its nature, jurisdiction, etc., 211 
General and Special Orders — As part of the written mili- 
tary law, 10 
As evidence of their contents, 149 
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Oeneral Service^ 37 
Ouerilla war&re^ 317 
OnUty or Not Guilty— Plea of, 94 
Finding of, 157 
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Habeas Corpus — Collateral reyision of military proceed- 
« * ings by writ of, 18 

Suspension of writ of, in connection with exercise 
of martial law, 330 

Power to suspend writ of, 330 

Duty of officers when served with writ of, 343 

Betum to writ, when issued by State court (Ap- 
pendix VTIL), 433 

Return to writ, when issued by XJ. S. court (Appen^ 

• dix VIIL), 435 
Handwriting— Proof of, 151, 341, 274 
Hard labor, 63, 180 
Hearsay evidence, 125 
Hospital Corps, 37 
Hours of session of court-martial, 68, 104 

I. 

Impeaching testimony, 139 
Imprisonment — Punishment of, 179, 209 

As adjudged with fine, 179 

At hard labor, 180 

In a penitentiary, 180 

Term of, 181 

Time-credits on, 182 
Indians — Hostilities with, as constituting war, 41, 270> 

Case of the Modocs, 320, 332 
Inferior courts-martial, 207 
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Insanity — As a defence, 112 

Aa affecting competency of witness, 131 
Finding in case of insane accused, 113 

Interpreter, 75, 106 

ft 

J. 

Judge Advocate — Existing law relating to, 74 

His appointment, 74 ^ 

His authority and duties, 75 
Prior to the trial, 75 
At the trial, and as recorder, 75, 76 
After trial, 79 
Judge and Jury — Court-martial assimilated to, 19 
Jurisdiction — Of general court-martial, 33 
Of inferior courts, 208,' 212, 213, 215 
Civil, over military persons, 288, 292, 340 
Of military courts over civilians, 39, 42, 298 
Of military commission, 331 

Concurrent, of military and civil court for same 
act, 100, 292 

L. 

Larceny, 286 

Law of war — Defined as part of military law, 1 
The subject separately treated, 312 
As affecting rights of citizens, 313 

intercourse between enemies, 314 
specially applicable to enemies in arms, 315 
Military government under, 322 
Martial law under, 327 
Law of the land, 9, 290 
Leading question, 135 
Limitation of prosecution, 34, 96, 209 
Loss of relative rank or files, 175 
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Manslaiighter^ 280 

Karines — ^As associated with regular officers on court- 
martial^ 29 

Jurisdiction over, when serving with army, 39 
Martial law— Definition of, 327 

Occasion and field of, 327 

How inaugurated, 327 

Limitations of, 328 

Instances of its exercise, 329 

Exercise of, in connection with suspension of writ 
of habeas corpus, 330 
Maximum Punishments— Code of, 177, 181, 382 
Mayhem, 282 
Meeting of the court, 69 - 
Members of court-martial — What officers eligible as, 27 

Quorum of, 30 ) 

Authority to add members, 31 

Discretion of commander as to detailing less than 
thirteen, 32 

Assembling and seating of, 69 

A majority to govern, 72 

To act as a unit, 72 

Behavior of, 73 

Duties, pending adjournments, 73 

Obligations of, under oath, 91 
Military Academy — Regulations of, 10 

Authority of Superintendent of, to convene general 
courts-martial, 26 

Status of Cadets of, 27, 208 

Eligibility of Professors of, for detail on courts^ 
martial, 28 

Arrest of Cadets of, 55 

Suspension from, 175 
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CommiflMiioii — ^Authority and occasion for, 331 

History of, 331 

General recognition of, 332 

Constitution and composition of, 332 

Jurisdiction of, 333 

Procedure of, 334 

Sentence and punishments of, 334 

Appeal from, 335 
Hilitary Gk>vemment— Definition of, 322 

Its general effect, 323 

By whom exercised, 323 

Magnitude and limitation of the power, 324 

Features of its exercise, 324 
Military Law — In what it consists, 1 

Constitutional authority for, 2 
Military Law proper— Definition of, 1 

Of what it consists, 4 
Military Prison — At Fort Leavenworth, execution of 
sentences at, 180 

Offences of officers, etc., at, 44 

At Alcatraz Island, execution of sentences at, 180 
Hilitary Beservation — Removal of trespassers from, 339 

Cession of State jurisdiction over, 347 
Militia — Eligible for trial of regulars, etc., 29 

Composition of courts for trial of, 29 

Distinguished from volunteers, etc., 37 

Jurisdiction over, under Ai-ticles of War, 38 
Misappropriation, etc., of public property, 298 
Misbehavior before the enemy, 265 
Mitigation of punishment, 199, 202 
Modoc Indians— Case of, 320, 332 
Motion — To strike out, 102 

For continuance, 103 
Murder, 278 
Ifuster, 229 



Matlny-— Definition of, 2^3 

Offence of beginning a, 235 

Offence of joining in, 235 

Suppression of % 2B6 

Giving information of a^ 237 
Hntiny Act^ 4 
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Hew Trial, 193 
Voile Prosequi, 76, 106 
Kon-commissioned Officer — ^Arrest of, 56 

Punishment of, relatively to private soldier, 169, 
235 

Authority of, to arrest under Art. 24, 23^ 
Voii-Intercourse-— Bule of, in war, 270, 314 

Oath — Of member of court-martial, 89, 91 

Of judge advocate of court-martial, 78 

Of witness, under Art. 92, 106 
Obedience to orders — ^As a defence, 114 

As a fundamental rule of military discipline, 230 
QSenoes^Einds of, 42, 43 

Grades or degrees Of, 43, 44 
Officer — Meaning of, in Articles of War, 27 
Opening of the court, 69 
Order— Of arrest, 46 

Convening court, 68 

Of promulgation, 205 

Disobedience of, 230 

When lawful, 231 
Orders — ^As part of the written military law, 10 

General and Special, in evidence, 149 
Organization of court-martial, 89 
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Pardon— Plea of, 100 

Power of, under the Constitution, 198 
Power of, under Art. 112, 199 
Grounds for, 203 
Parole — ^Violation of, by prisoner of war, 321 
Paroled prisoner — Status of, 321 
Penitentiary — Punishment of confinement in, 180 ^ 
Peijury— Definition of, 227 
Pillaging— Offence of, 268 
Plea — Of guilty or not guilty, 94 
Special — To the jurisdiction, 96 
Of statute of limitations, 96 
Of former trial for same offence, 99 
Of pardon, 100 
Procedure on, 101 
Posse Comitatus — Employment of military as, 337 
Post trader — Jurisdiction over, as camp-follower, 40 
President of the Court— Who is, 71 

Function of, 72 
President of the United States — Constitutional powers 
of, 3 
Authority of, to make and amend Army Begula- 

tions, 8, 9 
As source of orders, 8, 11 
Authority of, to convene courts-martial, 21 
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As represented by the Secretary of War, 190 
As pardoning power under Constitution, 198 
Power of, to exercise military government, 323 
Power of, to proclaim martial law, 327 
Employment of military for civil purposes by, 326 
Presumptions, 122 
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Previous Convictions— Evidence of, 65, 163, 424 
Prisoner of war — Treatment of, by enemy, 320 
Status of, under parole, 321 
Status of, under cartel of exchange, 321 
Professor of Military Academy, 28 
Promotion — Sight to, as cause of challenge, 86 
Promulgation — Of proceedings of military court, 203 
Protest — By members of court-martial, 73, 157 
Provost courts, 325 

Punishment — Disciplinary, 55, 56, 216 
For contempt, 118 

By sentence in cases of officers only, 171 
By sentence in cases of officers and soldiers, 177 
By sentence in cases of soldiers only, 183 
Prohibited and disused, 186 
Not to be added to by reviewing authority, 197 
Power of inferior courts as to, 209 
Power of military commission as to, 334 
Maximum— Code of, 177, 181, 382 

Q. 
Quorum — Of members of general court-martial, 30, 69 

E. 

Kank — Of members of general court-martial. 27, 28 

Bape, 282 

Beasonable doubt — Bule of evidence as to, 121 

Becommendation to clemency, 187 

Eecord— Of court-martial, details of, 77 

Of civil court, how proved in evidence, 148 
Of military court, how proved in evidence, 100, 149 
Disposition of, by reviewing officer, 206 
Form of record of general court-martial (Appen- 
dix III.), 407 
Form of record of garrison court-martial (Appen- 
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BeductioB to ranks, 183, 210 
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207 

Function of, under Art. 30, 246 
Beg^ular army — Eligibility of officers of, for detail on 
courts-martial, 29 

Constituents of, 37 
Beg^nlations, 8 
Believing the enemy, 270 
Bemission of punislmient, 198, 199 
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Beprimand, 176 
Besidence, 3.46 
^^ Betainers to the camp," 40 
Betaliation, 321 
Betired officer, 28, 37 
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Action of the President as, 190 

" " military commander as, 191 

Approval by, 191 

Disapproval by, 192 
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Beward — For arrest of deserter, 257 

*' ** *' escaped convict, 257 
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Bules of procedure— (Britisn), 6 
Buse de guerre, 318, 319 

S. 

fkdeguard — ^Deflned, 274 

Offence of forcing a, 276 
Second (In a duel) — Offence of, at common law, 240 

" « under Art. 27, 242 
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Secretary of War— As representing the President, 190 
Sedition — As an offence under Art. 22, 236 
Sentence — Remedy where illegal, 18 

Course of proceeding upon, 164 

Classification of sentences, 167 

Principles goyerning imposing of sentences, 169 

Specific punishments separately considered, 171 

Eemarks with, 186 

Execution of, 197 

Of military commission, 334 
Sentinel— Offences of, under Art. 39. 262 
Solitary confinement, 185 
Special pleas, 96 
Specification — ^As part of military charge, 60 

Exceptions and substitutions in, on the Finding, 
158 
Spy — Nature of offence of, 306 

Jurisdiction of offence of, 309 

Punishment of offence of, 309 

Charge for being, 405 
Standing mute, 94 
Statement of accused, 116 
Statutes — ^Military, other than Articles, 7, 377 
Stoppage, 182 

Subpoena — Form of, and return (Appendix T.), 426 
Summary Court, 19, 56, 213, 380 
Superintendent of Military Academy — Authority of^ 

under Sec. 1326,11. S., 26 
Suspension — Punishment of, 173 

From rank, 173 

From command, 174 

From the Military Academy, 175 

Of execution of sentence under Art. Ill, 190, 204 
Sutler — Jurisdiction over, under Art. 63, 40 
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Tax — Liability of military to^ 346 
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346 

Amenability of military to jurisdiction in^ 348 
Trial— Hours of, 68, 104 

Course of proceeding on, 105 

The defence, 109 

Statement or argument upon, 116 
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Unwritten military law — Of what it consists, 12 
Usage — Essentials of, 14 
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Eligibility to sit on courts for trial of regulars, 29 
Vote — Eule of majority on military court, 72, 156, 165 
Tie vote on military court, 72, 156 
Mode of voting on military court, 72, 155, 164 
Two-thirds vote on death sentence, 165 
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346 
Right of, when under exclusive jurisdiction of 
U, S., 347 

Weapons — ^TJse of, in war, 315, 318 
Wife — ^Incompetency of, as a witness, 130 
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Witness — Compelling of attendance of, 78, 130 

Separation and exclusion of witnesses, 105 

Qualifying of, 106 

Attendance ofv 130 

Competency of, 130 

Examination of, 132 

Accused as a, 145 

Manner of, while testifying, 146 
Writing— Proof of, 125, 149 
Written military law — Of what it consists, 4 
Wrongs— Ee dress of (under Arts. 29 and 30), 243 

Preferable form of redress of, 247 
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